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MILK  IN  THE  SOUTHERN  MICHIGAN 

AND  UPSTATE  MICHIGAN  MAR¬ 
KETING  AREAS 

Decision  on  Proposed  Amendments  to 
Marketing  Agreements  and  to  Orders 

A  public  hearing  was  held  upon  pro¬ 
posed  amendments  to  the  marketing 
agreement  and  the  order  regulating  the 
handing  of  milk  in  the  Southern  Michi¬ 
gan  and  Upstate  Michigan  marketing 
areas.  The  hearing  was  held,  pursuant  to 
the  provisions  of  the  Agricultimil  Mar¬ 
keting  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.),  and  the 
applicable  niles  of  practice  (7  CFR  Part 
900) ,  at  Lansing,  Mich.,  on  May  4-5, 1972, 
pursuant  to  notice  thereof  issu^  on 
April  4,  1972  (37  FR  7338) . 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator,  Reg¬ 
ulatory  Programs,  on  December  5,  1972 
(37  FR  26318),  filed  with  the  Hearing 
Clerk,  U.S.  Department  of  Agriculture, 
his  recommended  decision  containing 
notice  of  the  opportunity  to  file  written 
exceptions  thereto. 

The  material  Issues,  findings  and  con¬ 
clusions,  rulings,  and  general  findings  of 
the  recommended  decision  are  hereby 
approved  and  adopted  and  are  set  forth 
In  full  herein,  subject  to  the  following 
modifications: 

1.  Under  issue  No.  2: 

(a)  A  new  paragraph  is  added  at  the 
end  of  the  findings  imder  subheading 
“(a)  Merger  of  orders.” 

2.  Under  issue  No.  3 : 

(a)  Clerical  errors  are  corrected  in  the 
first  and  seventh  paragraphs  under  sub¬ 
heading  “(a)  Revisions  of  Class  I 
classification.” 

(b)  Revisions  are  made  in  paragraphs 
one,  three,  six,  12,  and  18  under  subhead¬ 
ing  “(c)  Class  m  milk.” 

(c)  Four  new  paragraphs  are  added 
under  subheading  “(g)  Format  of  order 
provisions.” 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Diversion  limitations  under  the 
Southern  Michigan  and  Upstate  Mich¬ 
igan  orders. 

2.  Whether  the  marketing  areas  of 
Southern  Michigan  and  Upstate  Michi¬ 
gan  orders  should  be  Included  under  one 
order. 

(a)  Merger  of  orders. 

(b)  Interstate  commerce. 

3.  If  an  order  Is  issued  for  one  milk 
marketing  area  in  the  manner  proposed, 
what  its  provisions  should  be. 

(a)  Application  of  the  provisions  of 
the  Southern  Michigan  order  to  the  com¬ 
bined  marketing  areas. 

(b)  Revision  of  provisions  with  re¬ 
spect  to: 

(1)  Classification  of  skim  milk  and 
butterfat; 


(ii)  Cnass  prices  and  location  adjust¬ 
ments; 

(iii)  Distribution  of  proceeds  to  pro¬ 
ducers;  and 

(Iv)  Administrative  provisions. 

The  decision  deals  with  all  the  issues 
listed  above  except  Issue  No.  1,  which 
was  considered  previously  in  a  decision 
issued  by  the  Assistant  Secretary  on  Sep¬ 
tember  15,  1972  (37  FR  19639). 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
on  the  material  issues  are  based  on  evi¬ 
dence  presented  at  the  hearing  and  the 
record  thereof: 

2,  Whether  the  marketing  areas  of 
Southern  Michigan  and  Upstate  Michi¬ 
gan  orders  should  he  included  under  one 
order. — (a)  Merger  of  orders.  Order  No. 
43,  regulating  the  handling  of  milk  in 
the  Upstate  Michigan  marketing  area, 
and  Order  No.  40,  regulating  the  han¬ 
dling  of  milk  in  the  Southern  Michigan 
marketing  area,  should  be  merged  into  a 
single  regulation.  The  surviving  order 
would  be  Order  No.  40. 

Addition  of  the  Upstate  Michigan  mar¬ 
keting  area  to  the  Southern  Michigan 
marketing  area  was  prop>osed  by  a  coop¬ 
erative  association  operating  in  the  two 
markets.  Proponent  testified  that  South¬ 
ern  Michigan  handlers  have  extended 
their  supply  and  sales  routes  in  the  Up¬ 
state  Michigan  marketing  area  to  the 
point  that  a  separate  market  for  Upstate 
Michigan  producers  no  longer  can  be 
distinguished.  Merger  of  the  orders  was 
not  opposed. 

Southern  Michigan  is  the  larger  of  the 
two  marketing  areas  proposed  for  mer¬ 
ger.  The  Southern  Michigan  marketing 
area  includes  most  of  the  Lower  Penin¬ 
sula  of  Michigan,  except  one  tier  of 
southern  counties,  two  western  coimties 
adjoining  such  tier,  and  the  marketing 
area  of  Upstate  Michigan  consisting  of 
13  northwestern  counties. 

In  1955,  when  the  Upstate  Michigan 
order  was  promulgated,  there  were  486 
producers  supplying  24  plants  operated 
by  handlers  regulated  under  the  order. 
In  January  1970  only  the  milk  of  22  pro¬ 
ducers  was  pooled  under  the  order  and 
only  three  distributing  plants  w^ere  reg¬ 
ulated.  At  the  time  of  the  hearing  only 
19  producers  were  left  on  the  market, 
compared  to  8,247  producers  on  the 
Southern  Michigan  market.  Most  of  the 
producers  who  were  on  the  Upstate 
Michigan  market  shifted  to  Southern 
Michigan  order  pool  plants.  Also,  the 
fluid  milk  sales  business  within  the  mar¬ 
keting  area  has  been  shifting  to  South¬ 
ern  Michigan  handlers. 

Most  of  the  sales  in  the  Upstate  mar¬ 
keting  area  consequently  are  now  made 
by  handlers  regulated  by  the  Southern 
Michigan  order.  Transfers  to  Upstate 
Michigan  pool  plants  and  route  sales  in 
the  Upstate  Michigan  marketing  area 
by  Southern  Michigan  handlers  have  in¬ 
creased  from  approximately  20  million 
pounds  in  1965  to  65  million  pounds  in 
1971.  In  comparison,  the  total  producer 
receipts  by  Upstate  Michigan  handlers 
during  1971  amounted  to  only  9  million 
poimds. 


Since  the  fiuid  milk  sales  business 
within  the  Upstate  marketing  area  is  held 
primarily  by  Southern  Michigan  han¬ 
dlers,  such  territory  is  now  an  Integral 
part  of  the  larger  Southern  Michigan 
marketing  area.  Therefore  such  territory 
should  be  added  to  the  Southern  Michi¬ 
gan  marketing  area  and  the  Upstate 
Michigan  order  shoud  be  revoked. 

The  marketing  area  set  forth  herein  is 
identical  with  that  contained  in  the  sep¬ 
arate  orders.  It  includes  all  the  territory 
within  the  Michigan  counties  of  Alcona, 
Allegan  (Dorr,  Gunplain,  Hopkins, 
Leighton,  Martin,  Otsego,  Watson,  and 
Wayland  Townships  only),  Alpena,  An¬ 
trim,  Arenac,  Barry,  Bay,  Benzie,  Cal¬ 
houn,  Charlevoix,  Cheboygan,  Clare, 
(Tlinton,  CTrawford,  Eaton,  Emmett,  Gen¬ 
esee,  Gladwin,  Grand  Traverse,  Gratiot, 
Huron,  Ingham,  Ionia,  Iosco,  Isabella. 
Jackson,  Kalamazoo,  Kalkaska,  Kent, 
Lake,  Lapeer,  Leelanau,  Livingston,  Ma¬ 
comb,  Manistee,  Mason,  Mecosta,  Mid¬ 
land,  Missaukee,  Monroe  (Ash  and  Ber¬ 
lin  Townships  only),  Montcalm,  Mont¬ 
morency,  Muskegon,  Newaygo,  Oakland, 
Oceana,  Ogemaw,  Osceola,  Oscoda, 
Otsego,  Ottawa,  Presque  Isle,  Roscom¬ 
mon,  Saginaw,  St.  Clair,  Sanilac,  Shia¬ 
wassee,  Tuscola,  Wastenaw,  Wayne,  and 
Wexford. 

All  currently  regulated  handlers  of  the 
separate  orders  will  continue  to  be  regu¬ 
lated  under  the  merged  order.  Producers 
vmder  the  separate  orders  will  continue 
to  supply  such  handlers.  To  accomplish 
the  merger  effectively  and  most  equi¬ 
tably,  the  assets  in  the  custody  of  the 
market  administrator  in  the  administra¬ 
tive,  marketing  service,  and  producer- 
settlement  fimds  imder  the  two  orders 
should  be  combined.  Any  liabilities  of 
such  funds  under  the  individual  orders 
should  be  paid  from  the  new  funds  so 
created  and  obligations  due  to  the  funds 
under  the  s^iarate  orders  should  be  pyaid 
to  the  combined  funds  under  the  merged 
order.  To  distribute  such  funds  under 
one  order  to  producers  and  handlers  im¬ 
der  the  order  would  unduly  burden  the 
producers  and  handlers  now  regulated 
by  the  other  order.  To  distribute  the 
funds  under  both  orders  and  again  ac¬ 
cumulate  the  necessary  reserve  would 
entail  unnecessary  administrative  detail 
at  considerable  cost  with  no  advantage 
to  either  handlers  or  producers. 

The  administrative  assessment  rate 
limit  of  2  cents  per  hundredweight  under 
the  Southern  Michigan  order  should  be 
continued  under  the  order  for  the  merged 
marketing  areas.  The  Upstate  Michigan 
order  provides  an  administrative  assess¬ 
ment  rate  limit  of  5  cents  per  hundred¬ 
weight  but  the  actual  rate  of  assessment 
being  applied  under  each  of  the  orders  is 
2  cents  per  hundredweight.  Accordingly, 
a  maximum  rate  of  2  cents  should  pro¬ 
vide  sufiBclent  funds  to  cover  the  market 
administrator's  costs  of  administering 
the  order  for  the  merged  marketing 
areas. 

(b)  Interstate  commerce.  The  han¬ 
dling  of  milk  in  the  proposed  merged 
marketing  area  is  in  the  current  of,  and 
directly  burdens,  obstructs,  or  affects 
Interstate  commerce  In  milk  or  milk 
products. 
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Bulk  milk  from  farms  located  in  In¬ 
diana,  Ohio,  and  Wisconsin,  as  well  as 
Michigan,  is  received  and  priced  at  pool 
plants  regulated  by  the  Southern  Michi¬ 
gan  order.  Bulk  milk  from  supply  plants 
located  in  Wisconsin  is  tranf  erred  to  pool 
plants  located  in  the  proposed  marketing 
area. 

Manufactured  milk  products  made 
from  producer  milk  likewise  are  involved 
in  interstate  commerce.  Cottage  cheese 
and  yogurt  from  a  Michigan  regulated 
plant  are  sold  in  the  adjoining  State  of 
Ohio.  Yogurt  is  sold  in  the  consolidated 
marketing  area  by  handlers  regulated 
under  the  Indiana  and  Ohio  Valley 
orders. 

Michigan  handlers  competing  for  sales 
of  milk  and  milk  products  throughout 
the  combined  Southern  Michigan  and 
Upstate  Michigan  marketing  areas  are 
also  in  competition  for  such  sales  from 
handlers  located  outside  the  State. 

3.  Order  provisions  for  the  combined 
marketing  area — (a)  Application  of  the 
provisions  of  the  Southern  Michigan 
order  to  the  combined  area.  The  order 
provisions  adopted  herein  continue  the 
Southern  Michigan  order  provisions,  sub¬ 
ject  to  proposed  amendments  considered 
herein.  In  those  instances  in  which  spe¬ 
cific  provisions  of  the  order  adopted 
herein  are  substantially  different  from 
the  present  Southern  Michigan  order,  the 
justification  therefor  is  set  forth  in  the 
findings  of  this  decision. 

The  provisions  of  the  order  for  the 
combined  marketing  area  will  be  appli¬ 
cable  to  the  same  categories  of  persons 
and  milk  plants  to  which  provisions  of 
the  separate  orders  now  apply.  The  pool¬ 
ing  requirements  for  distributing  plants 
under  the  Southern  Michigan  and  Up¬ 
state  Michigan  orders  currently  specify 
that  50  p>ercent  of  the  milk  receipts  at 
the  plant  be  disposed  of  on  routes.  Adop¬ 
tion  of  the  Southern  Michigan  order  pro¬ 
visions  for  the  Upstate  Michigan  portion 
of  the  combined  marketing  area  will  not 
change  the  categories  of  persons  and 
milk  plants  in  such  area  to  be  regulated. 
Adoption  of  the  Southern  Michigan  pro¬ 
visions  relative  to  pooling  supply  plants, 
and  “balancing”  plants  operated  by  co¬ 
operatives,  likewise  will  not  effect  any 
change  in  mode  of  regulation  for  any 
present  handler  in  the  Upstate  Michi¬ 
gan  marketing  area.  Neither  of  such 
types  of  plants  are  regulated  currently 
under  that  order. 

<b)  Revision  of  provisions  with  re¬ 
spect  to — (1)  Classification  of  skim  milk 
and  butterfat.  Cooperative  associations 
proposed  that  certain  product  composi¬ 
tion  standards  be  incorporated  in  the 
classification  provisions.  In  addition, 
they  proposed  reclassification  of  skim 
milk  and  butterfat  in  certain  specific 
uses,  particularly  cream  products,  egg¬ 
nog,  and  yogurt. 

The  present  classification  provisions 
of  the  Southern  Michigan  order  should 
be  revised  as  follows: 

<a>  Revision  of  Class  I  classification. 
With  certain  exceptions  noted  herein¬ 
after,  Class  I  milk  should  continue  to 
include  skim  milk  and  butterfat  disposed 
of  in  the  form  of  milk,  skim  milk,  low- 


fat  milk,  milk  drinks,  buttermilk,  and 
filled  milk.  Skim  milk  and  butterfat  dis¬ 
posed  of  in  any  such  product  that  is 
flavored,  cultur^,  modified  with  added 
nonfat  milk  solids,  concentrated  (if  in  a 
consumer- type  package),  or  reconsti¬ 
tuted  likewise  should  be  classified  as 
Class  I  milk.  Such  classification  should 
apply  whether  the  products  are  disposed 
of  in  fluid  or  frozen  form. 

In  addition,  as  proposed  by  the  co¬ 
operatives,  this  classification  should  in¬ 
clude  skim  milk  and  butterfat  in  milk¬ 
shake  mixes  containing  less  than  20  per¬ 
cent  total  solids,  in  sterilized  fluid  milk 
products,  and  in  any  milk  product  not 
in  Class  II  or  Class  III  if  it  contains  by 
weight  at  least  80  percent  water  and  6.5 
percent  nonfat  milk  solids,  and  less  than 
9  percent  butterfat  and  20  percent  total 
solids. 

Skim  milk  disposed  of  in  any  product 
described  above  that  is  modified  by  the 
addition  of  nonfat  milk  solids  should  be 
Class  I  milk  only  to  the  extent  of  the 
weight  of  the  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

Milkshake  and  ice  milk  mixes  contain¬ 
ing  less  than  20  percent  total  solids 
should  be  included  in  Class  I.  Such  mixes 
containing  a  greater  percentage  of  solids 
should  be  Class  III  products. 

Milkshake  and  ice  milk  mixes  for 
commercial  use  are  basically  similar  in 
composition  and  purpose  to  what  might 
be  considered  as  traditional  frozen  des¬ 
serts,  such  as  ice  cream.  It  is  possible, 
however,  that  a  beverage  product  very 
similar  in  form  and  composition  to 
chocolate  milk  could  be  marketed  under 
the  label  of  a  milkshake  mix  for  the  pur¬ 
pose  of  having  a  lower  classification  ap¬ 
ply  to  the  product.  Since  such  a  product 
actually  would  have  the  same  general 
form  and  purpose  as  other  fluid  milk 
products  now  classified  as  Class  I  under 
the  order,  it  should  be  Included  in  the 
Class  I  classification.  It  is  necessary, 
though,  to  provide  some  means  of  dis¬ 
tinguishing  between  such  a  product  and 
the  general  category  of  milkshake  mixes 
that  are  being  sold  in  market  competi¬ 
tion  with  frozen  desserts.  For  this  pur¬ 
pose,  the  total  solids  content  of  the 
product  should  be  used.  A  standard  of 
20  percent  or  more  total  solids  should 
encompass  those  milkshake  and  ice  milk 
mixes  intended  for  use  as  a  type  of  frozen 
dessert.  Mixes  with  less  solids  are  quite 
similar  in  total  solids  to  chocolate  milk 
and  other  flavored  fluid  milk  products 
and  should  be  in  Class  I. 

Returns  to  producers  for  milk  disposed 
of  in  the  form  of  fluid  milk  products 
should  be  the  same  whether  such  prod¬ 
ucts  are  sterilized  or  unsterilized.  Such 
products  in  either  form  are  being  mar¬ 
keted  for  the  same  beverage  use.  Sterili¬ 
zation  does  not  change  the  form  or  use 
of  such  products.  They  are  generally  in¬ 
tended  for  use  in  place  of  their  unsteri¬ 
lized  counterparts  and  are  thus  com¬ 
peting  for  the  same  market  uses.  Classi¬ 
fying  all  such  products  in  Class  I  will 
assure  that  the  returns  from  producer 
milk  used  in  sterilized  fluid  milk  prod¬ 
ucts  will  contribute  on  the  same  basis 


as  returns  from  producer  milk  used  in 
unsterilized  fluid  milk  products  toward 
inducing  an  adequate  supply  of  milk  for 
beverage  use. 

With  the  removal  of  any  exception  to 
the  Class  I  classification  of  milk  because 
of  sterilization,  specific  reference  must 
be  made  in  the  “fluid  milk  product” 
definition  to  the  exclusion  of  certain 
products  that  otherwise  could  be  con¬ 
strued  to  fall  within  such  definition.  Such 
products  are  evaporated  or  condensed 
milk  or  skim  milk,  formulas  in  hermeti¬ 
cally  sealed  glass  or  all-metal  containers 
that  are  especially  prepared  for  infant 
feeding  or  dietary  use,  and  products 
(such  as  flavored  drinks  in  “pop”  bottles) 
containing  by  weight  less  than  6.5  per¬ 
cent  nonfat  milk  solids.  These  products, 
being  sold  in  sterilized  form,  are  now  ex¬ 
cluded  from  the  Class  I  classification  and 
such  exclusion  should  be  continued,  not¬ 
withstanding  the  fact  that  they  are  sold 
to  the  public  in  fluid  form.  Evaporated 
milk  and  condensed  milk  sold  for  home 
use  are  intended  primarily  for  cooking 
purposes.  They  are  not  consumed  nor¬ 
mally  as  a  beverage.  Infant  and  dietary 
formulas,  which  are  being  sold  in  her¬ 
metically  sealed  glass  or  all-metal  con¬ 
tainers,  are  specialized  food  products 
prepared  for  a  limited  use.  Such  formulas 
do  not  compete  generally  with  other  milk 
beverages  consumed  by  the  general  pub¬ 
lic.  Similarly,  fluid  products  containing 
only  a  minimal  amoimt  of  nonfat  milk 
solids  are  not  considered  as  being  in  the 
competitive  sphere  of  the  traditional  milk 
beverages. 

Cooperatives  proposed  that,  in  addition 
to  naming  certain  milk  products  and  ex¬ 
cluding  others,  a  fluid  milk  product  be 
defined  in  terms  of  moisture  and  milk 
solids  content  of  the  product.  As  pro¬ 
posed  by  producers,  a  “fluid  milk  prod¬ 
uct”  would  be  any  product  containing  at 
least  6.5  percent  nonfat  milk  solids  and 
80  percent  water  but  less  than  9  percent 
butterfat  and  20  percent  total  solids.  They 
contended  that  the  proposed  fluid  milk 
product  definition  would  accommodate 
the  classification  of  new  products  or  vari¬ 
ations  of  the  listed  products  when  they 
are  introduced  on  the  market.  Any  prod¬ 
uct  meeting  the  specified  composition 
limits  for  a  fluid  milk  product  would  be 
a  fluid  milk  product  regardless  of  the 
name  under  which  the  product  might  be 
marketed. 

Handlers  generally  took  the  position 
that  the  fluid  milk  product  definition 
should  continue  to  list  by  name  those 
products  intended  to  be  included  in  Class 
I.  They  believed  that  this  procedure 
would  result  in  less  confusion  within  the 
industry  concerning  the  application  of 
this  definition. 

The  primary  concern  with  any  fluid 
milk  product  definition  is  that  it  clearly 
define  the  products  or  types  of  products 
that  are  intended  to  be  included  in  the 
definition.  The  fluid  milk  product  defini¬ 
tion  adopted  herein,  which  incorporates 
both  the  listing  of  specified  products  and 
the  use  of  composition  percentages, 
should  meet  this  requirement. 

For  clarity  the  fluid  milk  product  defi¬ 
nition  should  continue  to  list  the  generic 
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names  of  those  products  commonly  sold 
for  consiunption  as  beverages.  The  prod¬ 
ucts  listed  in  the  adopted  definition  en¬ 
compass  most  of  the  forms  in  which  milk 
for  fluid  uses  is  sold.  Any  one  referring  to 
this  fluid  milk  product  definition  may 
easily  ascertain  in  the  case  of  most  milk 
products  whether  or  not  a  particular 
product  is  included  in  the  definitiMi. 

A  listing  of  products  alone  in  tlie  fluid 
i'nlk  product  definition  may  not  clearly 
indicate,  however,  the  classification  of 
new  milk  products  developed  for  fluid 
consumption.  With  certain  limited  ex¬ 
ceptions  noted,  the  fluid  milk  product 
definition  is  intended  to  include  all  milk 
!->roducts  that  are  distributed  for  use  as 
beverages.  Although  a  new  milk  beverage 
introduced  on  the  market  might  not  be 
encompassed  within  the  list  of  named 
products,  it  should  be  treated  as  a  fluid 
milk  product,  nevertheless,  if  its  com¬ 
position  is  similar  to  that  of  the  listed 
products.  This  will  be  the  result  of  the 
standards  of  product  composition  for 
fluid  milk  products  herein  adopted. 

As  indicated,  the  adopted  composition 
standards  would  embrace  any  product 
not  specified  as  a  Class  II  or  Class  in 
product  that  contains  by  weight  at  least 
80  percent  water  and  6.5  percent  nonfat 
milk  solids,  and  less  than  9  percent  but- 
terfat  and  20  percent  tot  ■’I  solids.  These 
standards  are  chosen  so  as  to  conform  as 
closely  as  possible  to  the  range  of  water, 
solids,  and  butterfat  content  of  those 
products  specifically  listed  in  the  fluid 
milk  product  definition  that  are  com¬ 
monly  sold  for  use  as  beverages. 

The  9 -percent -butterfat  standard 
coincides  with  the  butterfat  percentage 
adopted  herein  to  delineate  the  mixtures 
of  cream  and  milk  or  skim  milk  to  be 
included  in  Class  II.  The  total  solids  and 
water  percentages  represent  a  reason¬ 
able  measure  of  the  fluidity  of  those 
products  that  normally  are  consumed  as 
beverages.  The  6.5  percent  nonfat  milk 
solids  standard  is  used  to  exclude  from 
the  fluid  milk  product  definition  those 
products  that  contain  some  milk  solids 
but  are  not  closely  Identified  with  the 
dairy  industry,  such  as  chocolate  flavored 
drinks  in  “pop”  bottles.  In  the  case  of 
the  nonfat  milk  solids  standard,  it  Is 
intended  that  nonfat  milk  solids  include 
such  milk  solids  as  lactose  and  the  non¬ 
fat  solids  in  dried  whey. 

(b)  Class  77  miZk.  Class  II  milk  should 
include  skim  milk  and  butterfat  disposed 
of  in  the  form  of  eggnog,  yogurt,  or  a 
“fluid  cream  product”,  i.e.,  cream  (other 
than  plastic  cream  or  frozen  cream) ,  sour 
cream,  or  a  mixture  (including  a  cul¬ 
tured  mixture)  of  cream  and  milk  or 
skim  milk  containing  9  percent  or  more 
butterfat.  Any  product  containing  6  per¬ 
cent  or  more  nonmilk  fat  (or  oil)  that 
resembles  any  of  these  products  likewise 
should  be  in  this  class.  Also,  eggnog, 
yogurt,  and  fluid  cream  products  that 
are  in  inventory  at  the  end  of  the  month 
in  packaged  form  should  be  in  Cflass  n. 

Included  also  in  this  classification 
should  be  skim  milk  and  butterfat  used 
to  produce  cottage  cheese,  lowfat  cottage 
cheese  and  dry  curd  cottage  cheese.  Skim 
milk  disposed  of  in  any  Class  n  product 


that  is  modified  by  the  addition  of  non¬ 
fat  milk  solids  should  be  Class  II  milk 
only  to  the  extent  of  the  weight  of  the 
skim  milk  in  an  equal  volume  of  an  un¬ 
modified  product  of  the  same  nature  and 
butterfat  content. 

Under  the  current  Southern  Michigan 
order  Class  n  milk  includes  only  the 
skim  milk  and  butterfat  used  to  produce, 
or  added  to,  cottage  cheese  or  cottage 
cheese  curd. 

Proposals  by  cooperatives  of  products 
to  be  included  in  Class  II  differed  Uttle 
from  that  adopted  herein.  One  coopera¬ 
tive  proposed  that  skim  milk  and  butter¬ 
fat  used  to  produce  eggnog  be  classified 
as  Class  I  milk.  Another  cooperative 
would  classify  skim  milk  and  butterfat 
used  to  produce  sour  cream  as  Class  III 
milk. 

Handlers  and  producers  agreed  that 
fluid  cream  products  should  be  removed 
from  the  fluid  milk  product  definition 
and  be  classified  as  Class  II.  An  asscKia- 
tion  of  milk  dealers  asked  that  cottage 
cheese  and  cream  be  classified  as  Class 
II.  One  handler  suggested  there  be  no 
third  class  of  milk  products.  He  sug¬ 
gested  that  fluid  milk  products  remain  in 
Class  I  and  cream  and  cottage  cheese  be 
classified  along  with  manufactured  milk 
products  in  a  single  surplus  class. 

In  support  of  their  proposed  Class  II 
use  categories,  the  several  cooperatives 
contended  that  there  are  significant  dif¬ 
ferences  in  the  competitive  position  of, 
and  demand  for,  milk  so  used  compared 
to  other  uses  of  milk.  They  stated  that 
handlers  demand  quality  milk  on  a  reg¬ 
ular  basis  for  the  proposed  Class  II  prod¬ 
ucts  and  that  alternative  supplies  of 
milk  for  such  uses  cannot  be  obtained 
for  less  than  the  Cflass  H  prices  they  pro¬ 
pose  for  producer  milk.  Moreover,  they 
claimed  that  products  in  such  Class  II 
uses  should  bear,  along  with  fluid  milk 
products,  part  of  the  cost  necessary  to 
attract  an  adequate  market  supply. 

Proponent  cooperatives  pointed  out 
that  the  present  Class  I  classification  of 
cream  and  cream  mixtures  has  placed 
these  products  in  a  poor  competitive 
position  in  the  marketplace  relative  to 
nondairy  substitutes.  By  shifting  these 
products  to  a  lower-priced  class,  pro¬ 
ponents  hopo  it  will  allow  the  industry 
to  maintain  its  present  small  share  of 
the  cream  and  dessert  topping  market 
and  provide  it  a  chance  to  perhaps  re¬ 
capture  some  of  the  market  that  it  has 
lost. 

C^ass  n  milk  should  include  eggnog. 
Currently,  eggnog  is  a  Class  HI  product 
under  the  l^uthem  Michigan  order. 
One  cooperative  asked  that  it  be  classi¬ 
fied  as  Cla.ss  I.  Another  cooperative 
would  classify  eggnog  as  Class  n. 
Handlers  operating  distributing  plants 
in  the  Detroit  area  requested  that  ^gnog 
be  classified  as  Cflass  III  milk. 

The  sales  of  eggnog  are  limited  pri¬ 
marily  to  the  months  of  November  and 
December.  During  1971  eggnog  sales  in 
the  Southern  Michigan  market  amounted 
to  3,271,000  pounds.  Such  sales  for  the. 
year  amoimted  to  less  than  0.1  of  1  p>er- 
cent  of  the  3.85  billion  pounds  of  pro¬ 
ducer  milk  in  the  market.  One  handler 


estimated  that  35  to  40  p>ercent  of  the 
eggnog  products  sold  in  the  market  are 
substitute  products.  In  view  of  the 
limited  sales  of  eggnog  during  the  year 
total  returns  to  producers  would  not  be 
significantly  enhanced  if  eggnog  were 
classified  as  Class  I  milk.  Furthermore, 
a  Class  I  classification  for  eggnog  would 
place  it  at  a  competitive  disadvantage 
in  the  market  relative  to  substitute  prod¬ 
ucts.  Eggnog,  however,  should  not  be 
priced  as  a  Class  HI  product  because  a 
main  ingredient  is  cream.  Cream  will  be 
a  Class  II  product.  For  these  reasons  the 
intermediate  Class  II  classification  of 
this  order  is  appropriate  for  skim  milk 
and  cream  in  such  uses. 

Milk  used  in  yogurt  should  be  classified 
as  Class  II  milk.  Yogurt  is  a  soft,  non¬ 
fluid,  “spoonable”  product.  It  is  not  a 
beverage  as  are  other  products  defined 
herein  as  fluid  milk  products. 

By  being  susp>ended  from  the  fluid  milk 
product  definition  yogurt  is  currently  a 
Class  III  use  imder  the  Southern  Michi¬ 
gan  order  to  price  it  competitively  with 
those  neighboring  Federal  order  markets 
that  classify  yogurt  in  an  intermediate 
use  class. 

Processors  generally  use  regular  sup¬ 
plies  of  Inspected  milk  to  produce  yoguil. 
Although  yogurt  can  be  made  from 
cream  and  nonfat  dry  milk,  processors 
prefer  high  quality  milk.  Since  yogurt 
has  a  relatively  limited  shelf  life,  it  is 
made  on  a  continuing  basis,  thus  requir¬ 
ing  a  regular  supply  of  milk  at  all  times. 
It  is  not  a  residual  use  as  surplus.  These 
conditions  warrant  that  producer  milk 
in  yogurt  be  priced  at  a  level  above  the 
price  for  milk  disposed  of  through  the 
traditional  residual  uses  for  surplus  milk. 

Sour  cream  or  a  cultured  mixture  of 
cream  and  milk  or  skim  milk  containing 
9  percent  or  more  butterfat  should  be  a 
Class  n  product.  The  Southern  Michigan 
order  currently  classifies  sour  cream  as 
a  Class  in  product. 

One  cooperative  asked  that  sour  cream 
be  classified  as  a  Class  II  product  while 
another  cooperative  and  several  handlers 
requested  that  its  classification  as  Class 
III  be  continued. 

Sour  cream  should  be  placed  in  the 
same  class  as  other  cream  products. 
Half-and-half  and  light  cream  are  used 
by  consumers  principally  in  coffee. 
Aerated  cream  and  whipping  cream  are 
used  as  dessert  toppings.  Sour  cream  and 
cultured  mixtures,  with  or  without  the 
addition  of  other  ingredients,  are  used 
as  dips  or  in  food  preparation.  Providing 
the  same  classification  for  such  products 
as  for  other  cream  products  will  result 
in  xmiform  pricing  to  handlers  for  pro¬ 
ducer  milk  used  in  all  such  "specialty” 
cream  products. 

Ending  inventory  of  fluid  cream  prod¬ 
ucts,  eggnog,  and  yogurt  when  held  in 
packaged  form,  should  be  classified  as 
Class  II,  the  class  of  expected  ultimate 
use,  rather  than  in  Class  IH  as  would  be 
the  case  for  ending  inventory  of  such 
products  in  bulk  form.  The  higher  clas¬ 
sification  will  accommodate  the  treat¬ 
ment  adopted  herein  whereby  such 
products  that  are  received  at  a  rxx)!  plant 
in  packaged  form  and  disposed  of  in  the 
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same  packages  would  be  permitted  to 
‘‘pass  through”  the  plant  without  any 
pool  obligation  or  down-allocation.  In 
this  connection,  the  ending  Class  II  in¬ 
ventory,  as  Class  II  inventory  on  hand  at 
the  beginning  of  the  following  month, 
would  be  allocated  in  the  following 
month  directly  to  the  handler’s  Class  II 
utilization. 

The  order  now  provides  that  any 
‘‘filled”  product  containing  6  percent  or 
more  nonmilk  fat  (or  oil)  shall  be  Class 
III  milk.  With  the  inclusion  of  fluid 
ci-eam  products,  eggnog,  and  yogurt  as 
Class  II  products,  it  is  appropriate  that 
any  such  filled  products  that  resemble 
the  proposed  Class  II  products  made  with 
milk  fat  likewise  be  included  in  this 
class.  The  substitution  of  nonmilk  fat 
for  milk  fat  in  a  product  merely  changes 
the  composition  of  the  product  and  not 
its  use.  For  competitive  reasons,  a  com¬ 
parable  classification  of  products  made 
with  milk  fat  and  their  filled  counter¬ 
parts  is  necessary. 

Handlers  using  certain  types  of  other 
source  milk  (whether  in  the  form  re¬ 
ceived  or  in  reconstituted  form)  in  the 
processing  of  Class  n  products  should  be 
permitted  to  have  such  other  source  milk 
allocated  directly  to  their  Class  II  uses. 
Under  the  plan  adopted  herein,  such 
other  source  milk  to  which  direct  alloca¬ 
tion  could  apply  would  be  limited  to  milk 
products  (such  as  nonfat  dry  milk  and 
condensed  milk  or  skim  milk)  that  are 
not  fluid  milk  products  or  fluid  cream 
products. 

The  major  use  of  other  source  milk 
in  making  these  Class  II  products  is  the 
addition  of  nonfat  dry  milk  to  cream 
products,  mainly  half-and-half,  and  to 
skim  milk  being  used  for  the  manufac¬ 
ture  of  cottage  cheese.  If  producer  sup¬ 
plies  are  short,  handlers  also  may  re¬ 
constitute  nonfat  dry  milk  for  cottage 
cheese  production.  Condensed  skim  milk 
may  be  similarly  used.  Handlers  choos¬ 
ing  to  use  such  other  source  milk  in  this 
way  should  be  permitted  to  have  such 
milk  allocated  directly  to  their  Class  II 
utilization  rather  than  allocated  first  to 
any  Class  III  utilization  they  may  have. 

As  long  as  the  Class  II  price  for  pro¬ 
ducer  milk  remains  in  proper  relationship 
w’ith  the  cost  of  alternative  supplies,  it  is 
not  expected  that  this  direct  allocation 
of  nonfluid  other  source  milk  to  Class  II 
will  induce  handlers  to  use  other  source 
milk  in  preference  to  producer  milk  for 
processing  Class  II  products.  Under  the 
adopted  Class  II  price,  producers  would 
represent  in  most  circumstances  the  most 
economical  source  of  milk  for  Class  II  use. 

Nonfat  dry  milk  has  certain  advan¬ 
tages  for  handlers  that  producer  milk 
cannot  provide.  It  can  be  added  easily 
to  milk  or  milk  products  to  increase 
their  nonfat  milk  solids  content.  Also,  its 
storability  permits  handlers  to  have  a 
concentrated  form  of  nonfat  milk  solids 
on  hand  at  all  times  for  emergency  use. 
Nevertheless,  the  higher  cost  of  nonfat 
dry  milk  relative  to  producer  milk  would 
tend  to  limit  its  use  to  only  those  situa¬ 
tions  where  the  nonfat  dry  milk  has  a 
distinct  processing  advantage  for 
handlers. 


No  provision  should  be  made  for  the 
direct  allocation  to  a  handler’s  Class  II 
utilization  of  other  source  milk  received 
in  fluid  form.  Unlike  the  handling  of  non¬ 
fat  dry  milk,  it  would  not  be  unusual  for 
a  handler  to  commingle  in  his  plant  any 
receipts  of  fluid  other  source  milk  with 
his  receipts  of  producer  milk.  In  this  cir¬ 
cumstance,  it  would  not  be  possible  to 
know  just  how  much  of  the  other  source 
milk  may  have  been  used  in  the  process¬ 
ing  of  a  Class  II  product.  Tlie  difficulty 
a  handler  would  have  in  demonstrating 
that  he  actually  used  fluid  other  source 
milk  in  a  Class  II  product,  and  the  ad¬ 
ministrative  difficulty  in  verifying  such 
claimed  use,  warrants  the  allocation  of 
such  milk  in  essentially  the  same  manner 
as  now  provided  by  the  order. 

In  this  connection,  it  should  be  noted 
that  under  the  revised  classification  plan 
the  order  w’ould  provide  for  the  specific 
allocation  to  a  handler’s  Class  II  and 
Class  III  utilization  of  any  receipts  of 
bulk  fluid  milk  products  from  an  other 
order  plant  or  an  unregulated  supply 
plant  for  which  the  handler  requests  a 
Class  n  or  Class  HI  classification.  Such 
receipts  would  be  allocated  to  the  ex¬ 
tent  possible  first  to  the  handler’s  Class 
III  utilization  and  then  to  his  Class  II 
utilization.  This  would  be  the  case  even  if 
a  Class  II  classification  were  requested 
by  the  handler. 

Handlers  may  add  nonfat  milk  solids  to 
several  of  the  proposed  Class  II  products, 
.such  as  half-and-hal'  and  light  cream. 
'The  method  of  accounting  for  modified 
fluid  milk  products  should  apply  in  like 
manner  to  these  modified  Class  n  prod¬ 
ucts.  Currently  these  cream  products  are 
fluid  milk  products,  and  in  accounting 
for  these  products  the  order  provides  that 
each  shall  be  classified  as  Class  I  in  the 
amount  of  the  weight  of  an  equal  vol¬ 
ume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content.  The 
remaining  skim  milk  equivalent  of  the 
nonfat  solids  in  such  product  is  classi¬ 
fied  in  the  lowest  class.  Accordingly, 
under  the  revised  classification,  if  eggnog, 
yogurt,  or  any  fluid  cream  product  is 
modified  by  the  addition  of  nonfat  milk 
.solids,  such  product  would  be  classified 
as  Class  II  in  the  amount  of  the  weight 
of  an  equal  volume  of  an  immodifled 
product  of  the  same  nature  and  butterfat 
content.  The  remaining  skim  milk  equiv¬ 
alent  of  the  nonfat  milk  solids  in  such 
product  would  be  classified  in  Class  III. 

’The  order  provides  that  nonfat  milk 
solids  used  to  fortify  fluid  milk  products 
and  in  producing  or  adding  to  cottage 
cheese  or  cottage  cheese  curd  shall  be 
accounted  for  on  the  basis  of  the  actual 
weight  of  the  solids.  Such  accounting 
procedure  would  be  changed  under  the 
order  provisions  provided  herein  to  con¬ 
form  with  the  procedure  used  under  Fed¬ 
eral  orders  generally  and,  therefore,  fa¬ 
cilitates  appropriate  accounting  for  milk 
products  moved  among  orders.  The 
method  adopted  would  account  for  all 
nonfat  milk  solids  on  a  skim  milk  equiva¬ 
lent  basis.  The  volume  of  the  immodifled 
product  that  the  added  solids  replaces 
would  be  classified  in  the  same  class  as 
the  modified  product  and  the  remaining 
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skim  milk  equivalent  volume  of  the  added 
solids  would  be  Class  III. 

(c)  Class  III  milk.  Class  III  milk 
should  include  skim  milk  and  butterfat 
used  to  produce  cheese  (other  than  cot¬ 
tage  cheese,  lowfat  cottage  cheese  and 
dry  curd  cottage  cheese),  butter,  plastic 
cream,  frozen  cream,  anhydrous  milkfat, 
any  milk  product  in  powdered  form, 
milkshake  and  ice  milk  mixes  (or  bases) 
containing  20  percent  or  more  total 
solids,  frozen  desserts,  frozen  dessert 
mixes,  custards,  puddings,  pancake 
mixes,  formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers,  evaporated  or  con¬ 
densed  milk  or  skim  milk  in  plain  or 
sweetened  form  that  is  in  a  consumer- 
tyF)e  package,  any  concentrated  milk 
product  in  bulk,  fluid  form,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (other  than  a  Class  II  prod¬ 
uct).  Any  other  product  not  otherwise 
included  among  Class  I  and  Class  II 
products  also  should  be  included  in  Class 
III. 

Other  Class  HI  uses  should  include 
fluid  milk  products  and  bulk  fluid  cream 
products  in  inventory  at  the  end  of  the 
month,  and  that  portion  of  modified  (by 
the  addition  of  nonfat  milk  solids)  fluid 
milk  products  and  Class  n  products  not 
included  in  Class  I  or  Class  II.  Also,  a 
Class  III  classification  should  apply  to 
bulk  fluid  milk  products  and  bulk  fluid 
cream  products  disposed  of  to  any  com¬ 
mercial  food  processing  establishment 
(other  than  a  milk  or  filled  milk  plant) 
at  which  food  products  (other  than  milk 
products  and  filled  milk)  are  processed 
and  from  which  there  is  no  disposition 
of  fluid  milk  products  or  fluid  cream 
products  other  than  those  received  in 
consumer-type  packages.  In  addition. 
Class  III  should  include  any  fluid  milk 
product  or  product  listed  in  the  Class  II 
classification  that  is  disposed  of  for  ani¬ 
mal  feed,  or  is  dumped  if  the  market 
administrator  is  notified  of  such  dump¬ 
ing  in  advance  and  is  given  the  oppor¬ 
tunity  to  verify  such  disposition.  Also, 
shrinkage  within  certain  limits  should 
be  classified  as  Class  HI  milk. 

■  'The  items  included  in  Class  III  are 
those  currently  in  Class  III  with  certain 
exceptions.  One  item,  packaged  fluid 
milk  products  in  ending  inventory,  is 
added  to  the  current  Class  III  classifica¬ 
tion.  Milkshake  mixes  containing  less 
than  20  percent  total  solids  and  certain 
sterilized  products  packaged  in  hermeti¬ 
cally  sealed  containers,  however,  would 
be  placed  in  Class  I,  and  sour  cream 
would  be  moved  to  Class  II. 

Cooperatives  requested  that  milkshake 
mixes  containing  less  than  20  percent 
total  solids  and  packaged  fluid  milk 
products  in  ending  inventory  be  classified 
as  Class  I  milk.  Handlers  proposed  that 
such  products  be  classified  as  Class  III 
milk. 

One  cooperative  requested  that  sour 
cream  be  classified  as  Class  H  milk.  An¬ 
other  cooperative  and  several  handlers 
asked  that  the  order  continue  to  classify 
sour  cream  as  Class  III  milk. 

’The  rationale  for  placing  certain  of 
the  current  Class  in  products  in  either 
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Class  I  or  Class  II  is  contained  in  the 
discussion  of  products  to  be  classified  as 
Class  I  or  Class  II  milk.  The  following 
discussion  concerns  the  classification  of 
ending  inventory  and  the  classification 
of  shrinkage. 

A  producer’s  primary  concern  with  the 
classification  of  ending  inventory  is  its 
effect  on  his  returns.  A  handler  is  con¬ 
cerned  with  such  classification  as  it  af¬ 
fects  his  pool  obligation  and  recordkeep¬ 
ing.  Either  a  Class  I  classification  for 
packaged  fluid  milk  products  in  ending 
inventory,  or  a  Class  III  classification  and 
a  reclassification  as  a  Class  I  product 
when  such  product  is  disposed  of  on 
routes,  results  over  the  long  run  in  essen¬ 
tially  the  same  pool  obligation  for  han¬ 
dlers  and  the  same  returns  to  producers. 
Classifying  packaged  fluid  milk  products 
in  ending  inventory  as  Class  III  will  tend 
to  facilitate  the  recordkeeping  of  han¬ 
dlers  without  disadvantage  to  producers. 

Ending  inventory  classified  as  Class 
III  milk  should  be  reclassified  in  a  higher 
class  if  so  used  during  the  following 
month.  A  charge  to  the  handler  at  the 
difference  between  the  Class  III  price 
.for  the  preceding  month  and  the  Class  I 
or  Class  II  price,  as  applicable,  for  the 
current  month  would  apply  to  any  re¬ 
classified  inventory.  This  is  the  same  re- 
’  classification  procedure  that  now  applies 
under  the  order  to  inventories  of  fluid 
milk  products  in  bulk  form. 

Fluid  cream  products  in  bulk  form  that 
are  on  hand  at  the  end  of  the  month 
likewise  should  be  classified  in  Class  III. 
As  in  the  case  of  bulk  milk,  the  final  use 
of  cream  being  held  in  bulk  form  is  not 
necessarily  apparent  from  that  form.  The 
cream  must  be  followed  to  its  ultimate 
use,  which  may  be  in  any  class.  Accord¬ 
ingly,  it  is  reasonable  to  classify  any 
closing  inventory  of  bulk  cream  in  Class 
III  and  then  apply  a  reclassification 
charge  should  the  cream,  as  beginning 
inventory  the  following  month,  be  allo¬ 
cated  to  a  higher  class. 

For  the  first  month  that  the  revised 
classification  plan  is  effective,  certain 
transitional  provisions  relating  to  inven¬ 
tory  should  apply.  Such  provisions  are 
necessary  to  assure  that  all  handlers 
under  the  order  will  be  subject  to  the 
same  pricing  for  milk  used  in  packaged 
fluid  milk  products  and  fluid  cream  prod¬ 
ucts  whether  such  products  enter  into  the 
month’s  accounting  as  beginning  inven¬ 
tory  or  are  made  from  current  receipts 
of  producer  milk. 

Under  the  new  plan,  beginning  inven¬ 
tories  of  fluid  cream  products  in  packaged 
form  normally  would  be  allocated  directly 
to  a  handler’s  Class  II  utilization.  Such 
allocation  assumes  that  the  products 
were  priced  at  the  Class  II  price  in  the 
preceding  month.  Since  this  would  not 
be  the  case  for  the  first  month  under 
the  new  amendments,  such  inventories 
should  be  allocated  in  the  first  month  to 
the  extent  possible  to  Class  III,  as  in  the 
case  of  inventories  of  fluid  milk  products 
and  bulk  fluid  cream  products,  A  re¬ 
classification  charge  should  apply  if  a 
higher  classification  results. 

A  pool  credit  should  apply  on  certain 
milk  products  in  ending  inventory  in  the 


first  month  that  the  revised  classifica¬ 
tion  plan  is  effective.  Beginning  inven¬ 
tories  of  fluid  milk  products  and,  for  the 
first  month,  all  fluid  cream  products 
would  be  allocated  to  the  extent  possible 
to  Class  III.  This  allocation  assumes  that 
such  inventories  were  priced  at  the 
lowest  class  price  in  the  preceding  month. 
Since  inventories  of  packaged  fluid  milk 
products  and  packaged  fluid  cream  prod¬ 
ucts  (half-and-half,  light  cream  and 
whipping  cream)  under  the  Southern 
Michigan  order  will  have  been  priced  at 
the  preceding  month’s  Class  I  price, 
former  Southern  Michigan  handlers 
should  receive  a  credit  on  such  packaged 
inventories  equal  to  the  difference  be¬ 
tween  the  preceding  month’s  Class  I 
price  and  the  Class  III  price.  Former 
Upstate  Michigan  handlers  should  re¬ 
ceive  a  credit  on  all  ending  inventory 
of  fluid  milk  products  and  cream  at 
the  difference  between  the  preceding 
month’s  Class  II  and  Class  III  price 
under  such  order  since  their  inventories 
will  have  been  priced  at  the  preceding 
month’s  Class  II  price.  If  a  higher 
classification  results  through  the  alloca¬ 
tion  procedures,  the  appropriate  reclassi¬ 
fication  charge  would  apply. 

The  current  order  provides  that  skim 
milk  dumped  shall  be  a  Class  III  use 
subject  to  prior  notification  to  and  in¬ 
spection  by  the  market  administrator. 
Butterfat  in  dumped  products  likewise 
should  be  classified  as  Class  III  milk.  Cur¬ 
rently,  butterfat  in  dumped  products  may 
be  classified  as  Class  III  milk  only  if 
there  is  a  sufficient  amount  of  allowable 
Class  III  shrinkage  remaining  to  permit 
such  classification.  Otherwise,  such 
butterfat  is  known  as  “excess  shrink¬ 
age”  and  is  classified  as  Class  I  milk.  In 
normal  plant  operations  there  is  likely 
to  be  some  cases  where  butterfat  in  milk 
products  cannot  be  sold  or  salvaged. 
Route  returns  that  may  be  nonsalable 
because  of  dating  regulations  often  may 
not  be  reprocessed  economically  into 
other  products.  Additives  such  as  flavor¬ 
ing  or  nondiary  ingredients  may  make 
reprocessing  impractical.  Also,  in  manu¬ 
facturing  operations,  spoilage  may  occur, 
or  culturing  processes  may  break  down, 
rendering  the  product  nonsalable  for 
human  consumption.  Such  products  that 
are  dumped  result  in  a  loss  to  the  han¬ 
dler.  In  these  circumstances,  butterfat 
dumped  should  be  classified  as  Class  III 
in  order  that  such  butterfat  may  be  ac¬ 
counted  for  as  a  specific  use  rather  than 
as  shrinkage,  an  unspecified  use. 

The  classification  of  shrinkage  within 
certain  limits  as  Class  III  milk  as 
provided  in  the  Southern  Michigan  order 
should  be  continued  in  the  merged  order, 
except  that  the  principle  of  division  of 
shrinkage  between  receiving  and  process¬ 
ing  functions  with  respect  to  milk  moved 
from  farms  to  plants  in  tank  trucks  op¬ 
erated  by  a  cooperative  association  han¬ 
dler  should  apply  also  in  the  case  of  milk 
that  is  transferred  or  diverted. 

The  order  now  provides  a  2-percent 
maximum  shrinkage  allowance  in  Class 
III  in  the  case  of  receipts  of  producer 
milk,  milk  from  other  order  plants,  and 
milk  from  unregulated  supply  plants. 


With  respect  to  producer  milk  the  order 
recognizes  that  shrinkage  normally  ex¬ 
perienced  varies  with  the  type  of  han¬ 
dling.  More  loss  Is  usually  experienced 
in  plant  processing  than  in  merely  re¬ 
ceiving  milk  for  delivery  to  another 
handler. 

With  respect  to  delivery  of. milk  by  a 
cooperative  association  handler  from 
farms  to  plants  in  tank  trucks,  a  Class 
III  shrinkage  allowance  of  0.5  percent  of 
such  milk  is  provided.  Any  excess  shrink¬ 
age  over  0.5  percent  is  classified  as  Class 
I  milk.  The  Class  III  shrinkage  allow¬ 
ance  to  the  processing  plant  receiving 
the  milk  from  the  cooperative  is  1.5  per¬ 
cent.  This  maintains  a  total  of  2-per¬ 
cent  Class  III  shrinkage  allowance  for 
such  milk  from  producers  in  the  receiv¬ 
ing  and  processing  operations. 

In  the  case  of  milk  diverted  from  a 
pool  plant  to  another  plant,  a  shrinkage 
allowance  in  Class  III  of  0.5  percent 
should  be  provided  the  diverting  handler 
unless  the  operator  of  the  plant  to  which 
the  milk  is  diverted  purchases  such  milk 
on  the  basis  of  weights  determined  by 
farm  bulk  tank  calibration  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples.  In  the  latter  ca.se  no  shrinkage 
allowance  would  apply  for  the  diverting 
handler.  This  is  the  same  procedure  ap¬ 
plicable  to  cooperative  bulk  tank  deliv¬ 
eries  to  pool  plants.  Similar  handling  is 
involved. 

This  kind  of  division  of  shrinkage  al¬ 
lowance  should  be  provided  with  respect 
to  receipts  in  bulk  from  other  pool  plants 
and  receipts  in  bulk  from  other  order 
plants,  and  unregulated  supply  plants. 
One  and  one-half  percent  shrinkage 
allowance  at  the  plant  where  such  milk 
is  processed  and  0.5  percent  allowance  at 
the  .shipping  plant  will  maintain  a  total 
of  2  percent  Class  III  shrinkage  allow¬ 
ance  at  proce.ssing  plants  with  respect  to 
receipts  of  milk  from  pool  sources,  other 
order  milk,  and  unregulated  supply  plant 
milk. 

(d)  Classification  of  milk  transferred 
or  diverted.  Certain  changes  should  be 
made  in  the  provisions  that  prescribe 
the  classification  of  fluid  milk  products 
that  are  transferred  or  diverted  from  a 
pool  plant  to  another  plant.  Several  of 
the  changes  become  necessary  with  the 
classification  of  fluid  cream  products  as 
Class  II.  Other  changes  are  appropriate 
for  clarity  in  the  classification  of  milk. 

The  order  presently  provides  a  Class 
III  classification  for  cream  in  bulk  trans¬ 
ferred  from  a  pool  plant  to  a  nonpool 
plant  that  is  neither  an  other  order 
plant  nor  a  producer-handler  plant  if 
the  handler  claims  Class  III  utilization 
and  such  nonpool  plant  is  located  in 
Pennsylvania,  New  Jersey,  New  York,  or 
New  England.  Bulk  cream  transferred  to 
nonpool  plants  in  other  States  is  clas.si- 
fied  as  Class  I  milk  unless  certain  condi¬ 
tions  are  met. 

Under  the  adopted  classification  plan, 
fluid  cream  products  would  be  classified 
as  Class  II  products.  If  such  products  are 
transferred  to  another  plant  in  pack¬ 
aged  form,  the  skim  milk  and  butterfat 
contained  therein  should  be  classified  as 
Class  II  milk  since  these  items  are  moved 
in  final  form.  The  classification  of  fluid 
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cream  products  when  disposed  of  in  bulk 
form,  however,  is  determinable  only  by 
following  the  movement  of  the  bulk  prod¬ 
uct  to  its  subsequent  use  since  it  is  feas¬ 
ible  to  use  the  skim  milk  and  butterfat  in 
bulk  cream  in  any  of  the  three  classes 
of  end  use.  Appropriately,  the  classifica¬ 
tion  of  bulk  cream  should  be  based  on 
its  end  use  irrespective  of  the  location  of 
the  plant  to  which  it  is  transferred  to 
effect  its  classification  on  the  basis  of 
use.  Arrangements  for  verifying  the  utili¬ 
zation  at  most  distant  plants  can  be 
made  easily  through  the  facilities  of  the 
various  market  administrators’  offices. 
Thus,  it  is  necessary  that  fluid  cream 
products  transferred  in  bulk  form  from 
a  pool  plant  to  another  plant  be  classi¬ 
fied  in  a  manner  similar  to  that  now  used 
in  classifying  transfers  of  bulk  fluid  milk 
products. 

’The  order  now  prescribes  a  procedure 
for  classifying  transfers  of  bulk  fluid 
milk  products  from  a  pool  plant  to  a  non¬ 
pool  plant  that  is  not  an  other  order 
plant  or  a  producer-handler  plant.  To 
determine  such  classification,  the  non¬ 
pool  plant’s  utilization  must  be  assigned 
to  its  receipts  of  milk  from  each  source. 
Some  amplification  of  this  procedure  is 
appropriate  to  set  forth  clearly  the  pri¬ 
ority  for  assigning  the  different  types  of 
plant  use  to  the  different  sources  of  fluid 
milk  products  and  bulk  fluid  cream  prod¬ 
ucts  received  at  the  nonpool  plant. 

Under  the  adopted  assignment  priori¬ 
ties,  the  first  step  is  to  assign  the  non¬ 
pool  plant’s  Class  I  utilization  to  its  re¬ 
ceipts  of  packaged  fluid  milk  products 
from  all  federally  regulated  plants.  Such 
receipts  should  receive  first  priority  on 
the  nonpool  plant’s  Class  I  use  since  all 
orders  provide  that  such  packaged  trans¬ 
fers  from  a  pool  plant  to  an  unregulated 
nonpool  plant  shall  be  classified  as  Class  I 
milk.  Thus,  any  Class  I  route  disposition 
of  the  nonpool  plant  in  the  marketing 
area  of  a  Federal  order,  and  any  trans- 
fere  of  packaged  fluid  milk  products  from 
the  nonpool  plant  to  plants  fully  regu¬ 
lated  under  such  order,  would  be  as¬ 
signed,  first,  to  the  nonpool  plant’s  re¬ 
ceipts  of  packaged  fluid  milk  products 
from  plants  fully  regulated  under  such 
order  and,  second,  to  any  such  remaining 
packaged  receipts  from  plants  fully  regu¬ 
lated  under  other  Federal  orders. 

A  similar  assignment  of  any  such  re¬ 
maining  disposition  (i.e.,  the  aforesaid 
Class  I  route  disposition  and  transfers 
of  packaged  fluid  milk  products)  then 
would  be  made  to  the  nonpool  plant’s  re¬ 
ceipts  of  bulk  fluid  milk  products  from 
pool  plants  and  other  order  plants.  Any 
other  Class  I  disposition  of  packaged 
fluid  milk  products  from  the  nonpool 
plant,  such  as  route  disposition  in  unreg¬ 
ulated  areas,  would  be  assigned  to  any 
remaining  imassigned  receipts  of  pack¬ 
aged  fluid  milk  products  at  the  nonpool 
plant  from  plants  fully  regulated  under 
any  Federal  order. 

After  these  assignments,  any  Class  I 
use  at  the  nonpool  plant  that  is  at¬ 
tributable  to  the  Class  I  allocation  at  a 
Federal  order  plant  of  fluid  milk  prod¬ 
ucts  transferred  in  bulk  from  the  non¬ 
pool  plant  to  the  regulated  plant  would 
be  assigned  next.  Such  u.se  would  be  as¬ 


signed,  first,  to  the  nonpool  plant’s  re¬ 
maining  unassigned  receipts  of  fluid  milk 
products  from  plants  fully  regulated 
under  that  order  and,  secondly,  to  any 
such  remaining  receipts  fi'om  plants  fully 
regulated  under  other  orders. 

Additional  unassigned  Class  I  utiliza¬ 
tion  at  the  nonpool  plant  then  would 
be  assigned  to  the  plant’s  receipts  of 
Grade  A  milk  from  dairy  farmers  and 
unregulated  nonpool  plants  that  are  de¬ 
termined  to  be  regular  sources  of  Grade  A 
milk  for  the  nonpool  plant.  Any  remain¬ 
ing  unassigned  receipts  of  fluid  milk 
products  at  the  nonpool  plant  from 
plants  fully  regulated  under  any  order 
would  be  assigned  to  any  of  the  nonpool 
plant’s  remaining  Class  I  utilization,  then 
to  its  Class  III  utilization,  and  then  to  its 
Class  II  utilization. 

Following  these  assignments,  any  re¬ 
ceipts  of  bulk  fluid  cream  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  would  be  assigned  to 
the  nonpool  plant’s  remaining  imas¬ 
signed  utilization  in  each  class.  Such  as¬ 
signment  would  be  made  in  sequence  be¬ 
ginning  with  the  lowest  class. 

In  determining  the  classification  of  any 
transfers  or  diversions  from  a  pool  plant 
to  a  nonpool  plant,  the  utilization  of  any 
transfers  from  the  nonpool  plant  to  an¬ 
other  unregulated  nonpool  plant  also 
must  be  established.  In  this  case,  the 
same  assignment  priorities  just  outlined 
should  apply  also  at  the  second  nonpool 
plant. 

Certain  changes  should  be  made  in 
the  order  concerning  the  classification 
of  products  transferred  from  a  pool  plant 
to  a  producer-handler.  Under  the  revised 
cla.ssiflcation  plan,  bulk  fluid  cream  prod¬ 
ucts  transferred  from  a  pool  plant  to  a 
producer-handler  should  be  assigned  to 
the  extent  possible  to  the  latter’s  Class 
III  use.  and  then  Class  II  use.  If  the 
producer-handler  does  not  have  enough 
utilization  in  these  classes  to  cover  such 
transfers,  any  remaining  transfers 
should  be  classified  as  Class  I  milk. 

As  in  the  case  of  all  other  fluid  milk 
products,  such  transfers  of  cream  are 
now  classified  as  Class  I  milk.  Such  clas¬ 
sification  tends  to  assure  that  producers 
do  not  carry  for  producers-handlers  the 
burden  of  maintaining  reserve  supplies 
for  the  Class  I  sales  of  producers-han¬ 
dlers.  With  the  removal  of  cream  from 
the  Class  I  classification,  as  adopted 
herein,  a  mandatory  Class  I  classification 
of  cream  transfers  to  producers-handlers 
would  not  be  necessary  for  this  purpose. 

The  order  should  provide  that  fluid 
milk  products  transferred  from  a  pool 
plant  to  a  producer-handler  under  an¬ 
other  order  be  classified  as  Class  I  milk. 
This  cla.ssification  now  applies  under 
the  order  with  respect  to  such  transfers 
made  on  an  intramarket  basis. 

The  producers-handlers,  in  their  ca¬ 
pacity  as  handlers,  have  been  exempt 
from  the  pricing  and  pooling  provisions 
of  the  order.  In  consideration  of  this  ex¬ 
emption,  the  order  requires  a  Class  I 
classification  of  all  fluid  milk  products 
that  are  transferred  from  a  pool  plant  to 
a  producer-handler.  Inasmuch  as  the 
producer-handler  exemption  under  each 


order  is  predicated  on  essentially  the 
same  basis,  a  Class  I  classification  of  milk 
transferred  from  a  pool  plant  regulated 
under  one  order  to  a  producer-handler 
as  defined  under  another  order  would  be 
in  keeping  with  the  general  basis  for 
producer-handler  exemption. 

Since  the  advent  of  farm  bulk  tanks, 
the  diversion  of  producer  milk  from  pool 
plants  to  manufacturing  plants  has  been 
a  common  method  of  handling  milk  not 
needed  for  the  fluid  market.  The  classi¬ 
fication  of  diversions  to  imregulated  non- 
pool  plants  is  discussed  hereinbefore. 
The  classification  of  diversions  to  other 
order  plants  and  to  pool  plants  of  other 
handlers  should  be  specified  in  the  order. 
Such  diversions  are  provided  for  in  the 
producer  milk  definition  of  the  order. 
Currently  the  transfer  provisions  of  the 
order  are  silent  on  the  classification  to  be 
accorded  such  diversions. 

Provision  should  be  made  for  the  di¬ 
version  of  milk  to  other  order  plants  for 
Class  II  or  Class  III  use.  Such  provisions 
will  foster  the  efficient  handling  of  sur¬ 
plus  milk  in  the  market  by  permitting 
the  disposal  of  such  milk  directly  from 
farms  to  manufacturing  plants  in  other 
markets,  rather  than  having  such  inter - 
market  movements  limited  to  the  more 
expensive  method  of  transferring  milk 
from  one  plant  to  another.  With  the  safe¬ 
guards  adopted  herein,  returns  to  pro¬ 
ducers  in  the  market  to  which  the  milk 
is  diverted  will  not  be  affected  by  the 
processing  of  this  surplus  milk  in  their 
market  since  the  diverted  milk  will  con¬ 
tinue  to  be  pooled  in  the  market  from 
which  diverted. 

The  transfer  provisions  of  the  order 
should  provide  for  the  same  classifica¬ 
tion  for  a  diversion  from  a  pool  plant  to 
another  pool  plant  that  is  applicable  to  a 
transfer  between  such  plants. 

(ii)  Class  prices  and  location  adjust¬ 
ments — (a)  Class  I  price  and  location 
adjustments.  The  Class  I  price  under  the 
combined  order  should  be  that  currently 
provided  under  the  Southern  Michigan 
order,  the  basic  formula  price  for  the 
second  preceding  month  plus  a  differen¬ 
tial  of  $1.60.  The  location  adjustment 
provisions  under  the  Southern  Michigan 
order  should  be  continued  under  the 
merged  order  also. 

Several  cooperative  associations  pro¬ 
posed  that  the  amount  of  the  Class  I 
differential  under  the  Southern  Michi¬ 
gan  order  be  continued  in  the  merged 
order.  Two  cooperatives,  while  not  ob¬ 
jecting  to  the  proposed  Class  I  differen¬ 
tial,  proposed  to  increase  the  effective 
Class  I  price  at  certain  pool  plants  by 
eliminating  the  minus  location  adjust¬ 
ment  applicable  at  such  plants.  They 
proposed  that  the  location  adjustment 
zones  of  —3,  —5,  —7,  and  that  portion 
of  the  — 9-cent  zone  south  of  the  north¬ 
ern  edge  of  Oceana  and  Newago  Coun¬ 
ties  be  changed  to  a  zero  zone.  One  of  the 
latter  cooperatives  asked  that  the  direct 
delivery  differential  zones  of  plus  4  and 
plus  8  cents  remain  in  effect.  The  other 
cooperative  expressed  no  position  on  the 
direct  delivery  differentials.  Its  members 
do  not  ship  milk  to  plants  located  in  the 
area  where  such  differentials  apply. 
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The  proposal  by  the  two  cooperatives 
would  remove  the  minus  location  adjust¬ 
ments  effective  at  plants  in  the  southern 
half  of  the  Lower  Peninsula  of  Michigan. 
In  support  of  their  proix>sal  witnesses  for 
the  associations  stated  that  all  producers 
should  receive  the  same  price  for  milk 
delivered  to  plants  throughout  such  ter¬ 
ritory.  They  contended  that  the  minus 
location  adjustments  amounted  to  a  sub¬ 
sidy  for  handlers  in  the  central  and 
western  part  of  the  Lower  Peninsula. 
They  stated  that  distributing  plants  in 
the  western  and  central  part  of  the  State 
have  routes  extending  into  the  Detroit 
area  and  Detroit  handlers  have  routes 
extending  over  much  of  the  State.  For 
this  reason  they  believed  the  same  Class 
I  price  should  be  applied  at  the  plants 
of  all  such  handlers  and  requested  that 
minus  location  adjustments  not  apply  in 
the  southern  part  of  the  Lower  Penin¬ 
sula  of  Michigan. 

Handlers  with  plants  located  in  or 
near  the  Detroit  metropolitan  area  pro¬ 
posed  that  the  direct-delivery  differen¬ 
tial  zones  of  plus  4  cents  and  plus  8  cents 
be  eliminated.  They  also  proposed  an  in¬ 
crease  in  the  Class  I  price  differential 
to  avoid  any  loss  in  returns  to  producers 
by  elimination  of  the  direct- delivery 
price  zones.  In  addition,  at  the  hearing, 
they  suggested  the  adoption  of  hauling 
credits  from  pool  funds  for  producer 
milk  shipped  in  excess  of  60  miles  to  pool 
distributing  plants.  In  their  brief,  how¬ 
ever,  they  contended  that  this  would  not 
be  a  necessary  part  of  eliminating  direct 
delivery  zones.  Handler  witnesses  cited 
the  overlap  of  sales  competition  between 
Detroit  handlers  and  handlers  in  the  bal¬ 
ance  of  the  market  as  the  reason  for  their 
proposal.  They  contend  that  the  present 
price  adjustments  result  in  too  wide  a 
disparity  in  the  cost  of  raw  milk  for  com¬ 
peting  handlers.  In  their  view  the  present 
minus  location  adjustment  structure 
under  the  Southern  Michigan  order 
should  provide  the  necessary  incentive  to 
move  milk  to  the  fluid  ouUets  in  the 
market. 

Cooperatives  favoring  retention  of  the 
plus  8-cent  and  plus  4-cent  direct-deliv¬ 
ery  differentials  pointed  out  the  need  for 
such  incentive  to  attract  milk  from  the 
production  areas  to  the  primary  con¬ 
sumption  area.  They  stated  that  50  per¬ 
cent  of  the  population  of  the  Lower 
Peninsula  of  Michigan  resides  in  the  De¬ 
troit  metropolitan  area.  Approximately 
65  percent  resides  in  the  plus  8-cent, 
plus  4-cent,  and  zero  zones.  Total  deliv¬ 
eries  of  milk  to  plants  in  such  zones  in 
1971  amounts  to  61  percent  of  the  total 
milk  marketed  under  the  Southern 
Michigan  order.  Seventy-seven  percent 
of  the  total  Class  I  sales  by  Southern 
Michigan  handlers  in  March  1972  was 
made  by  plants  located  in  the  Detroit 
area.  Sixty  percent  of  the  total  Class  I 
sales  is  made  by  plants  located  in  the 
plus  8-cent  and  plus  4-cent  zones  and  17 
l>ercent  by  handlers  with  plants  in  the 
zero  zone. 

The  location  adjustment  rate  struc¬ 
ture  under  the  present  Southern  Michi¬ 
gan  order  was  last  revised  effective  May 
1968,  based  upon  evidence  adduced  at  a 
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hearing  held  in  May  1967.  That  revision 
adopted  a  “direct-delivery”  differential 
of  8  cents  for  milk  delivered  to  plants  in 
Wayne  County  and  in  the  townships  of 
Royal  Oak  and  Southfield  in  Oakland 
County,  and  of  4  cents  for  milk  delivered 
to  plants  located  in  the  remaining  town¬ 
ships  of  Oakland  County. 

Direct-delivery  differentials  were  first 
established  in  the  Southern  Michigan 
order  in  August  1965.  At  that  time,  a  rate 
of  4  cents  per  hundredweight  was  ap¬ 
plied  to  all  milk  received  from  farms  at 
plants  located  in  the  major  portion  of 
Wayne  County  and  in  two  townships  of 
Oakland  County.  The  general  basis  for 
the  direct-delivery  differential  was  dis¬ 
cussed  in  the  decision  on  amendments  to 
the  Southern  Michigan  order  issued  on 
June  15,  1965,  which  was  based  on  the 
record  of  a  1964  hearing. 

Institution  of  a  plus  8-cent  direct-de¬ 
livery  differential  zone  in  May  1968  was 
based  upon  testimony  that  an  additional 
15  to  18  million  pounds  of  milk  were 
needed  monthly  at  plants  in  the  Detroit 
metropolitan  area. 

The  direct-delivery  differentials  are 
applicable  at  plant  locations.  It  is  com¬ 
mon  practice  in  the  market  for  each  pro¬ 
ducer  to  pay  for  shipping  his  milk  from 
his  farm  to  a  plant.  Hauling  charges  tend 
to  increase  as  the  distance  from  farm  to 
plant  increases.  Accordingly,  in  the  in¬ 
terest  of  maximizing  his  net  return  from 
the  sale  of  his  milk,  each  producer  has  an 
incentive  to  minimize  his  hauling  pay¬ 
ment  by  shipping  to  a  plant  close  to  his 
farm  imless  he  Is  reimbursed  for  the 
added  cost  of  shipping  to  a  more  distant 
plant. 

The  direct-delivery  differentials  are 
employed  to  effect  reimbursement  to 
producers  for  the  added  cost  of  shipping 
milk  to  plants  located  in  the  densely 
populated  Metropolitan  Detroit  area 
compared  to  plants  located  closer  to  the 
outlying  production  areas  wherein  De¬ 
troit  handlers  compete  with  such  other 
plant  operators  for  producer  milk  sup¬ 
plies. 

The  use  of  such  direct-delivery  pay¬ 
ment  provisions  tends  to  make  producers 
indifferent  as  to  whether  they  ship  their 
milk  to  plants  in  and  near  Detroit  or  to 
outlying  plants  in  the  market,  since  their 
net  return  at  the  farm  is  the  same  in 
each  case.  Without  the  provisions,  pro¬ 
ducers  would  tend  to  prefer  to  ship  milk 
only  to  the  plants  located  nearest  their 
farms. 

The  record  does  not  demonstrate  that 
the  direct-delivery  differentials  have  re¬ 
sulted  in  handlers  in  the  Detroit  area 
attracting  milk  supplies  in  excess  of  their 
needs.  Consequently,  there  is  no  reason 
to  assiune  that  any  lesser  price  differ¬ 
ential  as  between  plants  in  the  Detroit 
area  and  plants  in  the  outlying  parts  of 
the  market  would  provide  sufficient  price 
incentive  to  attract  the  needed  milk  sup¬ 
ply  to  Detroit  plants. 

It  is  the  combination  of  both  the  plus 
direct-delivery  differentials  applicable  at 
plants  in  the  Detroit  metropolitan  area 
and  the  minus  location  adjustments  ap¬ 
plicable  at  plants  throughout  the  pro¬ 
duction  area  that  induces  the  needed 


milk  deliveries  to  plants  in  the  Detroit 
metropolitan  area.  The  elimination  of 
either  the  plus  or  minus  price  adjust¬ 
ments  would  reduce  the  incentive  to 
move  milk  to  the  city  plants. 

Both  proposals  w'ould  limit  severely 
the  importance  of  order  pricing  as  the 
means  of  compensating  for  the  cost  of 
moving  milk  from  farms  to  the  primary 
consumption  area.  At  the  outset,  a  bur¬ 
den  would  fall  on  those  producers  sup¬ 
plying  city  plants.  Consequently,  such 
producers  would  tend  to  seek  other  plant 
outlets  nearer  their  farms  to  avoid  incur¬ 
ring  the  higher  hauling  cost  to  ship  their 
milk  to  the  city.  This  would  tend  to 
threaten  the  supply  of  milk  available  to 
distributing  plants  in  and  near  Detroit. 

The  situation  is  avoided  by  the  use  of 
the  present  location  adjustment  structure 
in  the  market,  since  it  is  formulated  to 
reflect  the  added  transportation  cost  in 
moving  milk  from  farms  to  Detroit  area 
plants  as  compared  to  plants  located 
nearer  producers’  farms. 

In  view  of  the  above  considerations, 
it  is  concluded  that  the  proposals  to 
change  the  location  pricing  structure  in 
the  market  should  be  denied. 

The  location  adjustments  under  the 
Southern  Michigan  order  applicable  at 
locations  within  the  Upstate  Michigan 
marketing  area  should  be  continued,  as 
proposed  by  the  cooperatives.  Such  ad¬ 
justments  provide  for  a  location  adjust¬ 
ment  of  minus  12  cents  at  any  plant  lo¬ 
cated  in  Manistee,  Wexford,  Crawford, 
Grand  Traverse,  or  Kalkaska  Counties. 
A  minus  15-cent  location  adjustment  is 
applicable  at  plants  located  in  the  re¬ 
maining  counties  of  the  Upstate  market¬ 
ing  area. 

Such  location  adjustments  under  the 
Southern  Michigan  order  would  effect 
about  the  same  Class  I  price  differen¬ 
tials  as  now  apply  at  plants  under  the 
Upstate  Michigan  order.  Under  the  Up¬ 
state  Michigan  order,  the  plants  at 
Cadillac.  Charlevoix,  and  Cheboygan 
have  a  Class  I  differential  of  $1.49.  The 
location  adjustments  adopted  herein 
would  result  in  a  Class  I  price  differential 
of  $1.48  for  the  plant  at  Cadillac  and 
a  differential  of  $1.45  at  the  other  two 
plants. 

(b)  Class  II  price.  The  Class  II  price 
under  the  merged  order  should  be  the 
Cla.ss  III  price  for  the  month  plus  15 
cents.  The  Class  in  price  is  the  lower 
of  the  basic  formula  price  or  a  butter- 
nonfat  dry  milk  formula  price. 

'The  Class  II  price  adopted  herein  is 
the  price  currently  effective  under  the 
Southern  Michigan  order.  It  also  will 
provide  the  same  level  of  Class  II  pricing 
currently  effective  under  the  Upstate 
Michigan  order. 

One  cooperative  proposed  that  the 
Class  II  price  be  the  basic  formula  price 
plus  20  cents.  Three  other  cooperatives 
proposed  that  the  Class  II  price  be  the 
Class  III  price  plus  20  cents. 

Still  another  cooperative  supplying 
handlers  in  Southern  Michigan  (Detroit) 
and  the  Ohio  Valley  (Toledo)  with  milk 
for  cottage  cheese  asked  that  the  Class 
II  price  not  be  changed. 
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Several  handlers  requested  that  no 
change  be  made  In  the  Class  II  price  ef¬ 
fective  under  the  Southern  Michlgtn 
order.  They  were  concerned  that  their 
principal  competitors  in  neighboring 
orders  would  have  a  comparatively  lower 
price  if  any  of  the  other  proposed 
methods  of  Class  II  pricing  were  adopted. 
These  handlers  noted  that  the  Class  II 
price  for  the  Ohio  Valley  and  Eastern 
Ohio-Western  Pennsylvania  order  cur¬ 
rently  is  the  basic  formula  price  plus  10 
cents  per  hundredweight  whereas  one 
of  the  proposals  would  add  20  cents  to 
the  basic  formula  price. 

It  would  not  be  appropriate  at  this 
time  to  establish  a  Class  II  price  based 
upon  the  basic  formula  price  plus  20 
cents  or  the  Class  in  price  plus  20  cents 
in  view  of  the  lower  price  in  neighbor¬ 
ing  markets  wherein  Southern  Michigan 
handlers  compete  strongly  for  sales  of 
Class  II  products.  The  Ohio  Valley  and 
Eastern  Ohio-Western  Pennsylvania 
orders  classify  as  Class  II  most  of  the 
milk  products  that  would  be  Class  n 
under  this  order  and  price  milk  in  such 
uses  at  the  basic  formula  price  plus  10 
cents.  During  1971  the  Class  II  price  of 
milk  containing  3.5  percent  butterfat 
averaged  $4.91  in  the  Ohio  Valley  and 
Eastern  Ohio-Western  Pennsylvania 
orders  compared  to  $4.92  in  the  South¬ 
ern  Michigan  order. 

In  view  of  the  competitive  situation 
between  Southern  Michigan  handlers 
and  handlers  in  the  Ohio  Valley  and 
Eastern  Ohio-Western  Pennsylvania 
markets,  the  current  Class  II  pricing  in 
the  Southern  Michigan  order  should  be 
continued  at  this  time. 

(iii)  Distribution  of  proceeds  to  pro¬ 
ducers.  Marketwide  pooling  provisions 
now  included  in  both  the  Southern 
Michigan  and  Upstate  Michigan  orders 
should  be  retained  in  the  consolidated 
order.  No  proposals  were  made  to  change 
the  method  of  pooling  returns  to  pro¬ 
ducers  under  the  combined  order. 

The  base -excess  plan  of  payments  to 
producers  under  the  Southern  Michigan 
order  should  be  continued  under  the 
merged  order,  subject  to  the  changes 
considered  below.  A  majority  of  the  pro¬ 
ducers  on  the  Upstate  Michigan  market 
belong  to  a  cooperative  that  is  now  pay¬ 
ing  such  producers  on  the  basis  of  the 
Southern  Michigan  base-excess  plan. 
Only  nine  producers  on  the  Upstate  mar¬ 
ket  are  not  being  paid  in  accordance  with 
such  base-excess  plan.  The  record  does 
not  reveal  any  problem  for  such  pro¬ 
ducers  by  being  brought  under  such  pay¬ 
ment  plan. 

Base  plan  revision.  Several  provisions 
dealing  with  the  application  of  bases 
should  be  modified. 

Presently  two  or  more  persons  with 
bases  may  combine  those  bases  upon  the 
formation  of  a  bona  fide  partnership.  The 
order,  however,  does  not  define  a  bona 
fide  partnership.  Cooperatives  proposed 
that  this  provision  be  modified  to  provide 
that  a  bona  fide  partnership  agreement 
must  define  the  financial  invested  inter¬ 
est,  financial  and  management  respon¬ 
sibilities,  division  of  Income  and  ex¬ 
penses,  and  basis  for  sharing  of  profits 
or  losses. 


Such  delineation  of  the  terms  of  the 
partnership  agreement  should  aid  the 
market  administrator  in  determining 
that  the  partnership  agreement  applies 
to  a  joint  milk  production  business  in 
which  each  partner  shares  in  the  profits 
(or  losses) ,  as  opposed  to  a  sales  or  rental 
arrangement  under  the  guise  of  a  part¬ 
nership  in  an  attempt  to  effect  a  transfer 
of  base. 

The  proposed  modification  is  appro¬ 
priate  since  it  provides  guidelines  for  the 
market  administrator  in  determining 
which  partnerships  are  to  be  considered 
bona  fide.  Such  change,  likewise,  will  pro¬ 
vide  guidance  to  producers  in  establish¬ 
ing  partnerships. 

A  base  may  be  held  jointly  and  be 
divided  among  the  partners  as  specified 
in  writing  to  the  market  administrator. 
Cooperatives  proposed  that  this  provi¬ 
sion  be  modified  to  provide  that  a  base 
may  be  held  jointly  through  the  forma¬ 
tion  of  a  bona  fide  partnership,  provided 
such  base  is  established  by  the  partner¬ 
ship  under  the  rules  applicable  to  an  in¬ 
dividual  producer  establishing  a  base. 
This  modification  should  be  adopted 
since  it  clarifies  the  Intent  of  the  provi¬ 
sion  and  does  not  represent  any  sub¬ 
stantive  change. 

An  additional  modification  would  per¬ 
mit  a  producer  to  retain  his  base  without 
loss  for  12  months  if  quarantined  from 
the  market  by  reason  of  pesticide  or  her¬ 
bicide  residue  in  his  milk  supply  as  evi¬ 
denced  by  Federal  or  State  authority. 
This  provision,  proposed  by  cooperatives, 
would  allow  a  producer  to  retain  his  base 
for  12  months  if  quarantined  from  the 
market  for  more  than  45  days.  The  order 
now  provides  that  a  producer  who  does 
not  deliver  milk  to  any  handler  for  45 
consecutive  days  may  retain  his  base 
without  loss  for  12  months  only  if  he 
suffers  the  complete  loss  of  his  barn,  or  a 
loss  of  50  percent  or  more  of  his  milk 
herd  from  brucellosis  or  bovine  tuber¬ 
culosis. 

A  producer  who  suffers  the  loss  of 
either  a  barn  or  part  of  his  herd  has  the 
capability  of  marketing  some  milk.  A 
producer  whose  milk  contains  pesticide 
or  herbicide  residue,  however,  is  unable  to 
market  any  of  his  milk  production.  It  is 
appropriate  that  producers  with  milk 
containing  pesticide  or  herbicide  residue, 
as  well  as  producers  suffering  partial 
or  total  loss  of  milk  production,  be  per¬ 
mitted  to  retain  their  base. 

One  cooperative  proposed  that  the 
base  rules  be  revised  to  allow  a  producer 
to  hold  his  base  for  the  following  year  if 
he  shipped  at  least  80  percent  of  his  base 
diulng  the  base-setting  period,  instead 
of  90  percent  as  now  required  by  the 
order.  The  reason  given  for  the  proposed 
revision  was  that  if  a  producer  were  re¬ 
quired  to  ship  only  80  percent  of  his  base, 
he  would  not  need  to  add  cows  to  the  herd 
during  the  fall  months. 

No  specific  reason  was  given  on  the 
record  why  a  producer’s  production  of 
milk  from  a  herd  of  a  given  size  should 
imavoidably  decline  more  than  10  per¬ 
cent  from  one  base-setting  peiiod  to  the 
next  other  than  by  causes  covered  by 
provisions  discussed  above.  When  such 
production  decrease  exceeds  10  percent,  it 


seems  likely  that  such  decrease  would  be 
the  result  of  a  decrease  in  the  size  of  the 
herd  from  one  base-setting  period  to  the 
next  since  average  daily  deliveries  per 
producer  are  increasing  in  the  market. 
In  those  instances  in  which  the  size  of 
the  herd  has  been  reduced,  it  is  appro¬ 
priate  to  reduce  the  base  of  such  producer 
accordingly.  The  current  provision, 
which  allows  a  producer’s  production  to 
fall  to  90  percent  of  the  previous  base 
without  any  reduction  in  the  base  earned, 
should  be  sufficient  for  normal  variations 
in  production  resulting  from  causes  other 
than  herd  reduction.  For  this  reason,  the 
proposal  to  permit  a  producer  to  retain 
his  base  if  he  ships  only  80  percent  of  his 
base  during  the  base-setting  period  is 
denied. 

(iv)  Administrative  provisions. — (a) 
Reload  point.  A  provision  defining  a  re¬ 
load  point  should  be  added  to  the  order 
to  distinguish  between  a  reload  point 
(pump-over  station)  and  a  plant. 

A  reload  point  should  be  defined  as  a 
location  at  which  milk  moved  from  a 
farm  in  a  tank  truck  is  transferred  di¬ 
rectly  to  another  tank  truck  and  com¬ 
mingled  with  other  milk  before  entering 
a  plant.  If  reload  operation  is  on  the 
premises  of  a  plant,  it  should  be  con¬ 
sidered  a  part  of  the  plant  operation. 

For  the  last  several  years  handlers 
have  been  bringing  milk  directly  from 
the  farm  into  the  city  of  Detroit  by 
using  reload  points.  Since  the  current 
order  is  silent  as  to  a  specific  defined  dis¬ 
tinction  between  a  reload  point  and  a 
supply  plant,  handlers  proposed  adoption 
of  a  plant  definition  to  distinguish  be¬ 
tween  a  reload  point  and  a  plant  for  the 
purpose  of  making  clear  that  milk  is 
priced  only  at  plants.  ’They  also  proposed 
that  the  order  should  make  clear  that  a 
distribution  point  should  not  be  consid¬ 
ered  a  plant. 

Since  the  order  now  has  definitions  for 
a  supply  plant,  a  distributing  plant,  and 
route  disposition  the  desired  clarifica¬ 
tion  in  order  language  can  appropriately 
be  accommodated  by  adding  a  reload 
point  definition  and  modifying  the  supply 
plant  and  route  disposition  definitions. 

A  distribution  point  is  a  separate  fa¬ 
cility  used  primarily  for  the  transfer  to 
vehicles  of  packaged  fluid  milk  products 
moved  there  from  a  distributing  plant. 
Operators  of  distributing  plants  often 
operate  one  or  more  distribution  points 
in  delivering  fluid  milk  products  to 
wholesale  and  retail  accounts  situated  a 
substantial  distance  from  their  plants. 
The  distribution  facility  is  part  of  the  de¬ 
livery  system  and,  accordingly,  the  route 
disposition  definition  should  be  modified 
to  specifically  include  delivery  through 
any  distribution  facility  as  route  dispo¬ 
sition. 

Cooperatives  proposed  that  milk 
moved  to  market  through  a  reload  point 
that  is  not  a  part  of  a  supply  plant  oper¬ 
ation  be  pric^  at  the  plant  to  which  it  is 
moved.  If  such  milk  is  reloaded  at  a  sup¬ 
ply  plant  with  storage  facilities,  the  milk 
should  be  considered  to  be  received  at 
that  point  for  pricing  puiTX)ses. 

Milk  hauled  directly  from  the  farm  to 
a  pool  plant  is  priced  at  the  location  of 
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the  plant  where  received.  Since  a  reload¬ 
ing  point  is  only  a  means  of  consolidat¬ 
ing  farm  bulk  tank  shipments  in  tank 
trucks  with  greater  capacity,  the  price 
applied  to  such  milk  should  continue  to 
be  that  applicable  at  Wie  plant  where 
received. 

If  the  reload  point,  however,  has  stor¬ 
age  facilities,  milk  from  farm  bulk  tank 
trucks  may  be  either  reloaded  into  an 
over-the-road  tanker  or  unloaded  into 
storage  facilities  for  later  transshipment. 
In  such  instance  there  is  no  precise  means 
of  determining  the  ultimate  destination 
of  each  producer’s  milk.  If  the  milk 
pumped  into  the  storage  tanks  at  the  re¬ 
load  point  is  transferred  to  more  than 
one  plant,  there  is  no  means  of  identify¬ 
ing  which  producer’s  milk  is  transshipp^ 
to  each  of  the  other  plants.  In  addition, 
there  is  no  practicable  means  of  verify¬ 
ing  which  pi^ucer’s  milk  is  reloaded  into 
an  over-the-road  tanker  and  w’hich  pro¬ 
ducer’s  milk  is  unloaded  into  a  storage 
tank.  For  these  reasons  all  milk  received 
at  a  plant  ha\'lng  storage  facilities  should 
be  priced  at  the  location  of  such  plant. 

(b)  Other  source  milk  definition.  Be¬ 
cause  of  the  revised  classification  plan, 
certain  changes  in  the  present  other 
source  milk  definition  are  necessary.  This 
definition  would  continue  to  serve,  how¬ 
ever,  the  present  function  of  implement¬ 
ing  the  identification  of  various  cate¬ 
gories  of  receipts  at  a  regulated  plant. 

At  present,  fluid  milk  products  from 
any  source  other  than  producers,  a  co- 
operitive  acting  as  a  handler  for  farm 
bulk  tank  milk,  and  pool  plants  are  con¬ 
sidered  as  other  source  milk.  Under  the 
revised  classification  plan,  however, 
cream  no  longer  would  be  defined  as  a 
fluid  milk  product.  To  facilitate  the  ap¬ 
plication  of  other  provisions  of  the  order, 
it  is  desirable,  nevertheless,  that  fluid 
cream  products,  when  in  bulk  form, 
continue  to  be  treated  in  the  same  man¬ 
ner  as  fluid  milk  products  for  the  purpose 
of  applying  the  other  source  milk  defini¬ 
tion. 

Other  source  milk  should  include  any 
receipts  in  packaged  form  of  fluid  cream 
products,  eggnog  or  yogurt  (or  any  filled 
product  resembling  such  products). 
These  are  Class  11  products  under  the  re¬ 
vised  classification  plan. 

Although  no  handler  obligation  would 
apply  under  the  provisions  adopted 
herein  to  these  receipts  of  packaged 
(Hass  n  products,  it  is  desirable  for  ac¬ 
counting  purposes  that  such  receipts  be 
defined  as  other  source  milk.  This  ac¬ 
counting  procedure  will  preclude  the 
recordkeeping  difficulties  that  might 
otherwise  be  experienced  in  accounting 
separately  for  inventories  and  sales  of 
CHass  n  products  processed  in  the  han¬ 
dler’s  plant  versus  those  received  at  the 
plant  in  packaged  form  from  other 
plants.  As  provided  herein,  such  receipts 
of  other  source  milk  w-ould  be  allocated 
directly  to  the  handler’s  Class  II  utiliza¬ 
tion,  rather  than  being  allocated  to  the 
extent  possible  to  the  handler’s  lowest 
utilization  as  is  provided  in  some  cases 
for  other  t3T>es  of  other  source  milk. 

The  order  now  provides  that  manufac¬ 
tured  products  from  any  source  that  are 


reprocessed,  or  converted  into,  another 
product  in  the  plant  shall  be  considered 
as  other  source  milk.  For  accounting  pur¬ 
poses  under  the  order,  such  manufac¬ 
tured  products  should  include  dry  curd 
cottage  cheese  received  at  a  pool  plant 
to  which  cream  is  added  before  distribu¬ 
tion  to  consumers.  When  used  to  produce 
cottage  cheese  or  lowfat  cottage  cheese, 
the  receipts  of  dry  curd  would  be  allo¬ 
cated  under  the  adopted  provisions  di¬ 
rectly  to  the  handler’s  Cl^  II  utiliza¬ 
tion.  No  handler  obligation  would  apply 
under  the  order  to  such  receipt. 

Other  source  milk  should  include  any 
disappearance  of  manufactured  milk 
products  for  which  the  handler  fails  to 
establish  a  disposition.  Although  the 
order  does  not  specify  such  disappear¬ 
ance  as  other  source  milk,  it  is  reason¬ 
able  that  each  handler  be  required  to  ac¬ 
count  fully  for  all  milk  and  milk  products 
received  or  processed  at  his  plant.  Other¬ 
wise,  a  handler  with  inadequate  records 
may  have  an  opportunity  to  gain  a  com¬ 
petitive  advantage  over  his  competitors 
who  properly  accoimt  for  all  milk.  Spec¬ 
ifying  any  unexplained  disappearance 
of  manufactured  milk  products  as  other 
source  milk  will  contribute  to  a  uniform 
application  of  the  regulatory  plan  to  all 
handlers. 

(c)  Substitution  of  regulatory  agency 
for  health  authority.  “Regulatory 
agency’’  should  be  substituted  for  “health 
authority”  wherever  it  appears  in  those 
sections  of  the  Southern  Michigan  order 
defining  “producer”,  “distributing  plant”, 
and  “supply  plant”.  Frequently  the  reg¬ 
ulatory  agency  approving  milk  for  fluid 
consumption  is  not  termed  a  health  au¬ 
thority.  Accordingly,  use  of  “regulatory 
agency”  provides  a  more  useful  descrip¬ 
tion  of  such  agencies  having  jurisdiction 
in  this  field. 

(d)  Obligations  relative  to  other  source 
milk.  The  merged  order  should  not  pro¬ 
vide  for  an  additional  charge  to  a  handler 
for  other  source  milk  received  from  non¬ 
pool  plants  if  it  is  classified  as  Class  I 
milk  by  this  order  and  a  Class  I  price 
already  has  been  assessed  under  any  Fed¬ 
eral  order. 

Under  the  present  provisions  of  the 
Southern  Michigan  and  Upstate  Michi¬ 
gan  orders  a  double  charge  on  such  Class 
I  other  source  milk  might  result  under 
the  following  circxunstances.  If  producer 
milk  is  transferred  in  bulk  from  a  pool 
plant  regulated  under  any  Federal  milk 
order  to  an  unregulated  nonpool  plant 
and  is  used  as  Class  I  milk,  the  pool  plant 
operator  is  charged  for  this  transfer  of 
milk  at  the  Clsiss  I  price. 

If,  during  the  same  month,  an  equiva¬ 
lent  amount  of  bulk  milk  from  this  un¬ 
regulated  nonpool  plant  is  transferred  to 
a  pool  plant  under  either  the  Southern 
Michigan  or  Upstate  Michigan  order  and 
is  allocated  to  such  pool  plant’s  Class  I 
utilization,  the  operator  of  the  pool  plant 
would  be  charged  the  difference  between 
the  Class  I  price  and  the  uniform  price 
for  such  receipt  of  other  source  Class  I 
milk. 

There  is  a  tendency  for  plants  to 
specialize  in  the  processing  of  certain 


products,  or  in  the  packaging  of  products 
in  particular  tsres  of  containers.  It  is 
not  uncommon  for  milk  to  be  transferred 
from  a  pool  plant  to  an  vinregulated  non¬ 
pool  plant  for  special  processing  and  the 
finished  products  to  be  moved  back  into 
the  regulated  market.  When  milk  is  ini¬ 
tially  priced  at  the  Class  I  price  the 
market  price  structure  is  in  no  way  im- 
dermined  if  such  milk,  or  its  equivalent, 
is  disposed  of  for  Class  I  use  by  the  non¬ 
pool  plant  in  a  regulated  market.  Accord¬ 
ingly,  the  merged  order  should  provide 
that  the  operator  of  a  pool  plant  will 
have  no  obligation  to  the  pool  on  such 
other  source  Class  I  milk. 

This  can  be  achieved  by  revising  the 
allocation  provisions  and  the  procedure 
for  computing  the  p>ool  obligation  of  a 
pool  plant  operator  as  follows:  Receipts 
of  packaged  fluid  milk  products  at  a  pool 
plant  from  an  unregulated  supply  plant 
would  be  allocated  to  the  pool  plant’s 
Class  I  utilization  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  the  unregulated 
plant  by  handlers  fully  regulated  under 
any  Federal  orde*  is  classified  and  priced 
as  Class  I  milk  and  is  not  used  as  an  off¬ 
set  for  any  other  payment  obligation 
under  any  order.  This  allocation  would 
be  made  prior  to  any  other  allocation  of 
receipts  to  the  plant’s  Class  I  utilization, 
and  no  other  obligation  would  apply  to 
the  milk  so  allocated  to  Class  I.  In  the 
case  of  fluid  milk  products  received  in 
bulk  form  from  an  unregulated  supply 
plant,  the  provisions  setting  forth  a  han¬ 
dler’s  pool  obligation  would  specify  that 
no  payment  would  apply  to  any  such 
milk  allocated  to  Class  I  if,  as  just  de¬ 
scribed  for  packaged  milk,  an  equivalent 
amount  of  milk  received  at  the  unregu¬ 
lated  plant  has  been  priced  as  Class  I 
milk  under  some  other  Federal  order. 

In  this  same  connection,  the  provisions 
prescribing  the  obligation  of  a  partially 
regulated  distributing  plant  should  be 
changed.  When  such  plant’s  obligation 
is  computed  as  though  it  were  a  pool 
plant,  proper  recognition  must  be  given 
to  any  transfers  to  the  plant  from  a  reg¬ 
ulated  plant  to  the  extent  that  the  milk 
already  has  been  priced  as  Class  I  milk 
under  some  Federal  order.  Also,  in  com¬ 
puting  a  partially  regulated  distributing 
plant’s  pool  obligation  on  route  sales  in 
a  Federal  order  marketing  area,  recog¬ 
nition  should  be  given  to  any  receipt  of 
milk  at  such  plant  from  another  un¬ 
regulated  plant  iX  an  equivalent  amount 
of  milk  received  at  the  latter  plant 
already  has  been  priced  as  Class  I  milk 
under  an  order. 

The  Southern  Michigan  and  Upstate 
Michigan  orders  now  impose  a  handler 
assessment  for  administering  the  orders 
on  all  other  source  Class  I  milk  except 
that  received  in  fluid  form  from  another 
order  plant.  This  may  include  milk  that 
already  has  been  priced  as  Class  I  milk 
under  some  Federal  order  as  described 
above.  With  the  removal  of  any  addi¬ 
tional  charge  on  such  milk,  the  merged 
order  should  not  provide  foi  any  assess¬ 
ment  on  such  milk  for  administrative 
expenses.  Such  milk  would  be  subject  to 
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the  comparable  charge  as  applied  under 
the  order  that  initially  priced  the  milk. 

The  merged  order  should  provide  that 
the  Class  I  price  for  other  source  milk, 
when  adjusted  for  location  of  the  ship¬ 
ping  plant,  shall  not  be  less  than  the 
Class  III  price. 

A  pool  plant  operator’s  obligation 
under  the  Southern  Michigan  and  Up¬ 
state  Michigan  orders  to  the  producer- 
settlement  fund  includes  a  payment  on 
fluid  milk  products  received  from  un¬ 
regulated  supply  plants  and  allocated  to 
Class  I.  'Tlie  handler’s  obligation  to  the 
pool  is  determined  by  charging  him  at 
the  Class  I  price  and  crediting  him  at 
the  uniform  price.  The  prices  used  are 
those  applicable  at  the  location  of  the 
unregulated  supply  plant,  except  that  an 
adjustment  to  the  uniform  price  is  lim¬ 
ited  so  that  it  may  not  be  less  than  the 
Class  III  price. 

No  such  limitation  on  the  Class  I  price 
is  provided  in  the  two  orders  at  present 
on  other  source  milk  allocated  to  Class  I 
when  adjusted  for  the  location  of  the 
shipping  plant.  ’The  merged  order  should 
limit  the  Class  I  price  adjustment  in  the 
same  way  that  the  uniform  price  just 
mentioned  is  limited. 

Providing  that  any  adjusted  Class  I 
price  applicable  to  other  source  milk  be 
not  less  than  the  Class  III  price  is  appro¬ 
priate  under  this  order.  Otherwise,  under 
certain  conditions  a  handler  could  re¬ 
ceive  payment  from  the  producer-settle¬ 
ment  fund  on  such  milk.  Such  payment 
could  result  when  the  location  differen¬ 
tial  for  the  distant  plant  is  greater  than 
the  difference  between  the  Class  I  and 
Class  III  prices.  In  this  circumstance, 
producers  under  the  order,  in  effect, 
would  be  providing  the  handler  with  a 
credit  that  reduces  his  cost  for  the  dis¬ 
tant  milk  below  its  value  for  manufac¬ 
turing  use  at  the  point  of  purchase. 

From  the  standpoint  of  marketing  effi¬ 
ciency,  the  handler  should  not  be  pro¬ 
vided  an  Incentive,  which  would  be  at 
the  expense  of  local  producers,  to  im¬ 
port  such  distant  milk  into  the  local  mar¬ 
ket.  It  is  unreasonable  to  expect  that 
such  a  handler  credit  should  apply  on  the 
other  source  milk. 

A  similar  situation  now  exists  with  re¬ 
spect  to  the  obligation  of  the  operator 
of  a  partially  regulated  distributing  plant 
or  an  other  order  plant.  In  certain  cases, 
the  handler's  obligation  includes  a  pay¬ 
ment  to  the  producer-settlement  fund 
at  the  difference  between  the  Class  I 
price  applicable  at  his  plant  and  either 
the  uniform  price  or  the  Class  III  price. 
For  the  same  reasons,  the  order  shotild 
provide,  in  computing  the  obligation  of 
such  a  handler  also,  that  the  Class  I 
price,  as  adjusted  for  location,  shall  not 
be  less  than  the  Class  III  price. 

(c)  Exclusion  of  nonreporting  handler 
from  uniform  price  computation.  A  pro¬ 
vision  of  the  Southern  Michigan  order 
dealing  with  the  computation  of  the  pool 
value  of  milk  containing  3.5  percent  but- 
terfat  should  be  revised  to  provide  for 
excluding  the  value  of  milk  of  any  han¬ 
dler  who  has  not  filed  his  report  of 
ceipts  and  utilization  or  who  has  not 


PROPOSED  RULE  MAKING 

paid  for  the  previous  month  his  obliga¬ 
tion  to  the  producer-settlement  fund. 

The  current  order  provides  that  the 
market  administrator  shall  compute  the 
value  of  the  pool  by  combining  into  one 
total  the  pool  obligation  of  each  handler. 
In  the  event  that  a  handler  has  not  filed 
his  report  the  market  administrator  must 
decide  whether  to  exclude  such  handler’s 
value  of  milk  in  making  the  required 
computation  or  to  delay  the  computa¬ 
tion  until  a  report  is  received.  Obviously, 
the  Market  Administrator  cannot  delay 
the  computation  of  the  pool  value  in¬ 
definitely  since  he  is  required  to  an¬ 
nounce  at  a  prescribed  time  the  prices 
to  be  paid  producers  for  milk  delivered 
during  the  preceding  month.  Accord¬ 
ingly,  the  order  should  be  amended  to 
provide  that  the  value  of  milk  of  a  han¬ 
dler  who  has  not  filed  his  report  of 
receipt  and  utilization  shall  be  excluded 
in  computing  the  value  of  the  pool. 

The  report  of  a  handler  who  has  not 
paid  his  obligation  to  the  producer-set¬ 
tlement  fund  for  the  preceding  month 
should  be  excluded  in  computing  the 
value  of  the  pool.  If  a  handler  has  not 
paid  his  obligation  to  such  fund  during 
the  previous  month,  the  reserve  fimds  of 
the  producer-settlement  fund  might  be 
depleted  to  an  extent  that  the  market 
administrator  cannot  make  full  payment 
to  those  handlers  due  to  receive  money 
from  the  producer-settlement  fund.  In 
such  event  the  order  provides  for  the 
market  administrator  to  uniformly  re¬ 
duce  his  payments  to  handlers. 

Since  handlers  who  have  a  higher  utili¬ 
zation  than  the  average  for  the  market 
would  be  required  to  make  the  full  pay¬ 
ment  to  producers,  any  reduction  in  pay¬ 
ments  to  handlers  due  a  credit  from  the 
producer-settlement  fund  should  be  kept 
at  a  minimum  so  that  they,  too,  are  able 
to  make  the  full  payment  to  their 
producers. 

These  provisions  excluding  from  the 
computation  of  the  pool  value  the  reports 
of  handlers  who  have  not  complied  with 
certain  reporting  or  payment  provisions 
of  the  order  are  identical  with  those  in 
most  other  Federal  milk  orders.  They  are 
appropriate  for  the  merged  order  for  the 
reasons  previously  stated. 

A  witness  for  Detroit  handlers  sug¬ 
gested  that  a  later  deadline  for  submit¬ 
ting  reports  of  receipts  and  utilization  be 
established  in  the  order.  They  indicated 
that  some  handlers  are  experiencing  a 
delay  in  obtaining  some  of  the  informa¬ 
tion  they  need  to  complete  their  reports. 
Specific  reference  was  made  to  sales 
records  from  distant  distribution  points 
and  information  from  plants  to  which 
producer  milk  is  diverted. 

Cooperative  associations  opposed  any 
later  date  for  filing  handler  reports  of 
receipts  and  utilization  if  it  would  re.sult 
in  setting  a  later  date  for  payments  to 
producers. 

The  dates  fixed  under  the  order  for  the 
announcement  of  the  uniform  prices, 
payments  to  and  from  the  producer- 
settlement  fund,  and  payments  to  pro¬ 
ducers  are  all  coordinated  in  sequence 
from  the  date  fixed  for  filing  reports  of 
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receipts  and  utilization.  Con.sequently, 
to  provide  a  later  date  for  filing  reports,  it 
aLso  would  be  necessary  to  set  a  cor- 
re.sponding  later  date  for  payments  to 
producers. 

Cooperatives  opposed  to  a  later  re¬ 
porting  date,  are  also  handlers  under 
the  order  and  file  reports  of  receipts  and 
utilization  for  the  pool  plants  they  oper¬ 
ate.  Presumably  the  situation  faced  by 
such  cooperatives  in  compiling  their  re¬ 
ports  in  the  time  period  now  provided  is 
similar  to  that  of  other  handlers  regu¬ 
lated  under  the  order. 

In  this  circumstance  it  is  concluded 
that  the  record  does  not  demonstrate 
sufficient  basis  for  providing  more  time 
for  filing  reports  of  receipts  and  utiliza¬ 
tion  at  the  expense  of  further  delay  in 
the  date  by  which  producers  receive 
payment  for  their  deliveries  of  milk. 

Cooperatives  were  concerned  that  ex¬ 
cluding  handlers  who  had  not  paid  their 
previous  month’s  obligation  to  the  pro¬ 
ducer-settlement  fund  might  cause  wide 
fluctuations  from  month  to  month  in  the 
level  of  uniform  prices.  As  an  alternative 
they  suggested  that  the  interest  or  over¬ 
due  accounts  be  Increased  from  6  percent 
to  18  percent  per  year  in  order  to  en¬ 
courage  prompt  payments  to  the  pro¬ 
ducer-settlement  fund.  The  current  6 
percent  rate,  however,  should  be  con¬ 
tinued.  The  current  record  does  not 
demonstrate  that  handlers  are  delin¬ 
quent  in  making  their  payments  to  the 
producer-settlement  fund. 

(/)  Equivalent  price.  The  merged  order 
should  contain  an  equivalent  price  provi¬ 
sion  providing  that  if  a  price  or  pricing 
constituent  needed  by  the  market  ad¬ 
ministrator  in  administering  the  order  is 
not  available,  the  market  administrator 
shall  use  a  price  or  pricing  constituent 
determined  by  the  Secretary  to  be  equiv¬ 
alent  to  the  price  or  pricing  constituent 
that  is  required. 

The  Southern  Michigan  and  Upstate 
Michigan  orders  presently  use  both  “price 
quotation’’  and  “price”  to  describe  the 
formula  pricing  constituents  and  prices 
that  must  be  available  to  the  market 
administrator  monthly  in  order  for  him 
to  determine  the  class  prices  and  the  but- 
terfat  differentials.  These  formula  pric¬ 
ing  constituents  and  prices  are  (1)  the 
Chicago  butter  price,  (2)  the  weighted 
average  of  carlot  prices  per  pound  of 
nonfat  dry  milk  solids,  spray  pi’ocess, 
for  human  consumption,  f.o.b.  manu¬ 
facturing  plants  in  the  Chicago  area,  and 
(3)  the  price  per  hundredweight  for 
manufacturing  grade  milk  f.o.b.  plants  in 
Wisconsin  and  Minnesota. 

Although  the  various  quotations  now 
used  in  the  order  are  specific  price  quota¬ 
tions,  a  different  price  constituent  (e  g., 
a  price  index)  that  is  reflective  of  one  or 
more  price  quotations  might  under  some 
circumstances  be  instituted  in  the  order 
as  a  basis  for  determining  class  prices. 
Use  of  “price  or  pricing  constituent”  in 
the  order  language  relating  to  use  of 
equivalent  prices  will  more  appropri¬ 
ately  express  the  intent  of  this  provision 
of  the  order,  and  is  therefore  adopted  in 
this  decision. 
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(g)  Format  of  order  provisions.  The 
format  of  the  merged  order  is  designed 
to  provide  a  more  logical  p>ositioning  of 
provisions.  The  positioning  of  provisions 
within  the  merged  order  is  the  same  as 
that  recently  incorporated  in  several 
Federal  milk  orders  and  proposed  for  a 
number  of  others.  Such  positioning  is 
designed  to  achieve  a  uniform  location  of 
order  provisions  among  all  orders  and  to 
improve  the  arrangement  of  provisions 
therein. 

The  regrouping  of  provisions  together 
with  the  redesignation  of  section  num¬ 
bers  of  the  order  is  intended  to  result  in 
a  more  compact  order  and  a  more  precise 
grouping  of  related  order  provisions.  In 
addition  to  redesignation  of  section  num¬ 
bers  (and  codified  subunits),  some 
changes  have  been  made  in  section  titles, 
introductory  paragraphs  and  section  con¬ 
tent.  In  making  these  modifications, 
which  conform  with  the  format  proposed 
generally  for  the  various  orders,  no 
change  is  intended  either  in  the  intent 
or  application  of  any  provisions  so 
affected. 

The  revised  order  attached  hereto  pro¬ 
vides  for  a  producer  butterfat  differential 
only.  The  handler  and  producer  butterfat 
differential  provisions  imder  the  South¬ 
ern  Michigan  order  have  both  used  a  dif¬ 
ferential  factor  of  0.113  times  the  Chi¬ 
cago  butter  price.  The  handler  butterfat 
differential  has  been  rounded  to  the 
nearest  0.1  of  a  cent  and  the  producer 
butterfat  differential  has  been  rounded 
to  the  nearest  0.5  of  a  cent.  Such  differ¬ 
ent  rounding  procedures,  however,  have 
not  resulted  in  any  meaningful  difference 
between  the  resultant  butterfat  differen¬ 
tials.  Accordingly,  a  single  butterfat  dif¬ 
ferential  is  all  that  is  needed.  Moreover, 
with  the  use  of  a  single  producer  butter¬ 
fat  differential  the  pooling  of  differential 
butterfat  value  is  not  necessarj'. 

To  effect  simplification  of  order  provi¬ 
sions  and  pooling  procedures  a  single 
producer  butterfat  differential  factor  of 
0.113  times  the  Chicago  butter  price, 
rounded  to  the  nearest  0.1  cent  is  adopted 
and  no  provision  is  made  for  pooling  the 
value  of  differential  butterfat.  This  does 
not  effect  any  change  under  the  South¬ 
ern  Michigan  order  with  respect  to  han¬ 
dler’s  cost  of  butterfat  in  producer  milk. 

The  order  attached  to  the  recom¬ 
mended  decision  provided  an  individual 
plant  basis  of  reporting  and  allocation. 
The  Southern  Michigan  order,  however, 
has  provided  a  handler  basis  of  reporting 
and  allocation.  Certain  multiple  plant 
handlers  have  followed  a  practice  of  re¬ 
porting  on  a  handler  basis.  The  matter  of 
type  of  reporting  and  allocation  was  not 
explored  on  the  record.  Accordingly,  the 
handler  basis  of  reporting  and  allocation 
is  retained  in  the  revised  Southern 
Michigan  order. 

(h)  Advance  announcement  of  prices 
for  Class  II  and  Class  III  milk.  A  handler 
proposed  that  order  prices  for  Class  II 
and  Class  HI  milk  be  announced  at  the 
beginning  of  the  month  rather  than  at 
the  end  of  the  month  during  which  the 
prices  apply.  The  submission  of  the  pro¬ 
posal,  however,  was  contingent  upon  the 
adoption  of  a  similar  proposal  in  a  rec¬ 


ommended  decision  on  classification  in  33 
markets  and  a  seven-market  final  deci¬ 
sion.  Since  the  recommended  decision  on 
the  33  markets  denies  an  earlier  an¬ 
nouncement  for  Class  II  and  Class  III 
prices,  no  further  consideration  is  given 
herein  to  such  proposal. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  were  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  pro¬ 
posed  findings  and  conclusions  and  the 
evidence  in  the  record  were  considered 
in  making  the  findings  and  conclusions 
set  forth  above.  To  the  extent  that  the 
suggested  findings  and  conclusions  filed 
by  interested  parties  are  inconsistent 
with  the  findings  and  conclusions  set 
forth  herein,  the  requests  to  make  such 
findings  or  reach  such  conclusions  are 
denied  for  the  reasons  previously  stated 
in  this  decision. 

General  Findings 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  Insofar  as  such 
findings  and  determinations  may  be  in 
confiict  with  the  findings  and  deter¬ 
minations  set  forth  herein. 

The  following  findings  are  hereby 
made  with  respect  to  each  of  the  afore¬ 
said  tentative  marketing  agreements  and 
orders : 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effec¬ 
tuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which 
affect  market  supply  and  demand  for 
milk  in  the  marketing  area,  and  the 
minimum  prices  si>ecified  in  the  tenta¬ 
tive  marketing  agreement  and  the  order, 
as  hereby  proposed  to  be  amended,  are 
such  prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest; 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  han¬ 
dling  of  milk  in  the  same  manner  as,  and 
will  be  applicable  only  to  persons  in  the 
respective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held; 

(d)  All  milk  and  milk  products  han¬ 
dled  by  handlers,  as  defined  in  the  ten¬ 
tative  marketing  agreement  and  the 
order  as  hereby  proposed  to  be  amended, 
are  in  the  current  of  interstate  commerce 
or  directly  burden,  obstruct,  or  affect 
interstate  commerce  in  milk  or  its  prod¬ 
ucts;  and 


(e)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administra¬ 
tor  for  the  maintenance  and  functioning 
of  such  agency  will  require  the  payment 
by  each  handler,  as  his  pro  rata  share 
of  such  expense,  2  cents  per  himdred- 
weight  or  such  lesser  amount  as  the 
Secretary  may  prescribe,  with  respect 
to  milk  specified  in  §  1040.85  of  the  afore¬ 
said  tentative  marketing  agreement  and 
the  order  as  proposed  to  be  amended. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and  conclu¬ 
sions,  and  the  regulatory  provisions  of 
this  decision,  each  of  the  exceptions  re¬ 
ceived  was  carefully  and  fully  considered 
in  conjunction  with  the  record  evidence. 
To  the  extent  that  the  findings  and  con¬ 
clusions,  and  the  regulatory  provisions 
of  this  decision  are  at  vailance  with  any 
of  the  exceptions,  such  exceptions  are 
hereby  overruled  for  the  reasons  previ¬ 
ously  stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part  here¬ 
of  are  two  documents,  a  Marketing 
Agreement  regulating  the  handling  of 
milk,  and  on  Order  amending  the  order 
regulating  the  handling  of  milk  in  the 
Southern  Michigan  marketing  area 
which  have  been  decided  upon  as  the 
detailed  and  appropriate  means  of  ef¬ 
fectuating  the  foregoing  conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
attached  order  which  is  published  with 
this  decision. 

Determination  of  Producer  Approval 
AND  Representative  Period 

October  1972  is  hereby  determined  to 
be  the  representative  period  for  the  pur¬ 
pose  of  ascertaining  whether  the  issu¬ 
ance  of  the  order,  as  amended  and  as 
hereby  proposed  to  be  amended,  regulat¬ 
ing  the  handling  of  milk  in  the  Southern 
Michigan  marketing  area  is  approved  or 
favored  by  producers,  as  defined  under 
the  terms  of  the  order,  as  amended  and 
as  hereby  proposed  to  be  amended,  and 
who,  during  such  representative  period, 
w’ere  engaged  in  the  production  of  milk 
for  sale  within  the  aforesaid  marketing 
area. 

Signed  at  Washington,  D.C.,  on  Janu¬ 
ary  17,  1973. 

Richard  E.  Lyng, 
Assistant  Secretary. 

Order  ^  amending  the  order,  regulating 

the  handling  of  milk  in  the  Southern 

Michigan  marketing  area 

Findings  and  Determinations 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 

‘  This  order  shall  not  become  effective  un¬ 
less  and  untU  the  requirements  of  I  900.14 
of  the  rules  of  practice  and  procedure  gov¬ 
erning  proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have  been 
met. 
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in  addition  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such  find¬ 
ings  and  determinations  may  be  in  con¬ 
flict  with  the  findings  and  determina¬ 
tions  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreements 
and  to  the  orders  regulating  the  handling 
of  milk  in  the  Southern  Michigan  and 
Upstate  Michigan  marketing  areas.  The 
hearing  was  held  pursuant  to  the  provi¬ 
sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  (7  CFR 
Part  900). 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  such  hearing  and  the  record 
thereof,  it  is  found  that: 

(1)  The  Southern  Michigan  order  as 
hereby  amended,  and  all  of  the  terms 
and  conditions  thereof,  which  combine 
the  Southern  Michigan  and  Upstate 
Michigan  marketing  areas,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act, 
are  not  reasonable  in  view'  of  the  price  of 
feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  said  marketing  area,  and  the  mini¬ 
mum  prices  specified  in  the  order  as 
hereby  amend^,  are  such  prices  as  will 
reflect  the  aforesaid  factors,  insure  a 
sufBcient  quantity  of  pure  and  wholesome 
milk,  and  be  in  the  public  interest. 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as.  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity  speci¬ 
fied  in,  a  marketing  agreement  upon 
which  a  hearing  has  been  held; 

(4)  All  milk  and  milk  products  handled 
by  handlers,  as  defined  in  the  order  as 
hereby  amended,  are  in  the  current  of 
interstate  commerce  or  directly  burden, 
obstruct,  or  affect  interstate  commerce 
in  milk  or  its  products;  and 

(5)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administrator 
for  the  maintenance  and  functioning  of 
such  agency  will  require  the  payment  by 
each  handler,  as  his  pro  rata  share  of 
such  expense,  2  cents  per  hundredweight 
or  such  lesser  amount  as  the  Secretary 
may  prescribe,  with  respect  to  milk  spec¬ 
ified  in  1040.85. 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered  that  on  and  after  the  effec¬ 
tive  date  hereof  the  orders  regulating  the 
handling  of  milk  in  the  Southern  Michi¬ 
gan  and  Upstate  Michigan  marketing 
areas  shall  be  combined  into  one  order — 
the  Southern  Michigan  order.  Part  1043 
is  superseded  thereby,  and  such  vacated 
part  designation  shall  be  reserved  for  fu¬ 
ture  assignment.  The  handling  of  milk 
in  the  combined  marketing  area  shall 


be  in  conformity  to  and  in  compliance 
with  the  terms  and  conditions  of  the 
Southern  Michigan  order,  as  amended, 
and  as  hereby  amended,  as  follows: 

The  provisions  of  the  proposed  market¬ 
ing  agreement  and  order  amending  the 
Southern  Michigan  order  contained  in 
the  recommended  decision  issued  by  the 
Deputy  Administrator,  Regulatory  Pro¬ 
grams,  on  December  5,  1972,  and  pub¬ 
lished  in  the  Federal  Register  on  De¬ 
cember  9. 1972  (37  FR  26318;  FR  Doc.  72- 
21212),  shall  be  and  are  the  terms  and 
provisions  of  this  order,  amending  the 
order,  and  are  set  forth  in  full  herein 
subject  to  the  following  modifications: 

1.  In  the  index,  centerheading  “Uni¬ 
form  Price”  is  changed  to  “Uniform 
Prices”  and  centerheading  “Base  Excess 
Plan  Provisions”  is  changed  to  “Base  Ex¬ 
cess  Plan.” 

2.  Sections  1040.9(a),  1040.30(a), 

1040.41(a),  1040.43(a),  1040.44,  1040.52, 
1040.60(g),  and  1040.76(b)(2)  are  re¬ 
vised. 

3.  Clerical  errors  are  corrected  in 
S§  1040.15(a)  and  1040.16. 

PART  1040— MILK  IN  SOUTHERN 
MICHIGAN  MARKETING  AREA 

General  Provisions 

Sec. 

1040.1  General  provisions. 

Definitions 

1040.2  Southern  Michigan  marketing  area. 

1040.3  Route  disposition. 

1040.4  I  Reserved] 

1040.5  Distributing  plant. 

1040.6  Supply  plant. 

1040.7  Pool  plant. 

1040.8  Nonpool  plant. 

1040.9  Handler. 

1040.10  Producer-handler. 

1040.11  [Reseved] 

1040.12  Producer. 

1040.13  Producer  milk. 

1040.14  Other  source  milk. 

1040.15  Fluid  milk  product. 

1040.16  Fluid  cream  product. 

1040.17  Filled  milk. 

1040.18  Cooperative  association. 

1040.19  Call  percentage. 

1040.20  Reload  point. 

Handler  Reports 

1040.30  Reports  of  receipts  and  utilization. 

1040.31  Payroll  reports. 

1040.32  Other  reports. 

Classification  of  Milk 

1040.40  Classes  of  utilization. 

1040.41  Shrinkage. 

1040.42  Classification  of  transfers  and  di¬ 

versions. 

1040.43  General  classification  rules. 

1040.44  Classification  of  producer  milk. 

1040.45  Market  administrator's  reports  and 

announcements  concerning  classi¬ 
fication. 

Class  Prices 

1040.50  Class  prices. 

1040.61  Basic  formula  price. 

1040.52  Plant  location  adjustments  for 
.  handlers. 

1040.63  Announcement  of  class  prices. 
1040.54  Equivalent  price. 

Uniform  Prices 

1040.60  Handler’s  value  of  milk  for  comput¬ 
ing  uniform  prices. 


Sec. 

1040.61  Computation  of  uniform  prices  for 

base  milk  and  excess  milk  (in¬ 
cluding  uniform  price  and  ad¬ 
justed  uniform  price). 

1040.62  Announcement  of  uniform  prices 

and  butterfat  differential. 

Payments  for  Milk 

1040.70  Producer-settlement  fund. 

1040.71  Payments  to  the  producer-settle¬ 

ment  fund. 

1040.72  Payments  from  the  producer-settle¬ 

ment  fund. 

1040.73  Payments  to  producers  and  to  co¬ 

operative  associations. 

1040.74  Butterfat  differential. 

1040.75  Plant  location  adjustments  for  pro¬ 

ducers  and  on  nonpool  milk. 

1040.76  Payments  by  handler  operating  a 

partially  regulated  distributing 
plant. 

1040.77  Adjustment  of  accounts. 

1040.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1040.85  Assessment  for  order  administra¬ 

tion. 

1040.86  Deduction  for  marketing  services. 

Base-Excess  Plan 

1040.90  Base  milk. 

1040.91  Excess  milk. 

1040.92  Determination  of  base. 

1040.93  Application  of  bases. 

1040.94  Relinquishing  a  base. 

1040.95  Computation  of  base. 

General  Provisions 
§  1040.1  General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

§  1040.2  Southern  Michigan  inarkeiiiig 
area. 

“Southern  Michigan  marketing  area,” 
hereinafter  referred  to  as  the  “marketing 
area,”  means  all  territory  geographically 
within  the  places  listed  below,  together 
^ith  all  piers,  docks,  and  wharves  con¬ 
nected  therewith,  and  all  craft  moored 
thereat,  and  all  territoi'y  wholly  or  partly 
therein  occupied  by  Government  (munic¬ 
ipal,  State  or  Federal)  reservations,  in¬ 
stallations,  institutions,  or  other  similar 
establishments. 


Michigan  Counties 


Alcona. 

Genesee. 

Allegan  (Dorr, 

Gladwin. 

Leighton,  Hop¬ 

Grand  Traverse. 

kins,  Wayland, 

Gratiot. 

Watson,  Martin, 

Huron. 

Otsego,  and  Gun- 

Ingham. 

plain  Townships 

Ionia. 

only). 

Iosco. 

Alpena. 

Isabella. 

Antrim. 

Jackson. 

Arenac. 

Kalamazoo. 

Barry. 

Kalkaska. 

Bay. 

Kent. 

Benzie. 

Lake. 

Calhoun. 

Lapeer. 

Charlevoix. 

Leelanau. 

Cheboygan. 

Livingston. 

Clare. 

Macomb. 

Clinton. 

Manistee. 

Crawford. 

Mason. 

Eaton. 

Mecosta. 

Emmett. 

Midland. 
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Michigan  Counties — Continued 


Missaukee. 

Otsego. 

Monroe  (Ash  and 

Ottawa. 

Berlin  Townships 

Presque  Isle. 

only) . 

Roscommon. 

Montcalm. 

Saginaw. 

Montmorency. 

St.  Clair. 

Muskegon. 

Sanilac. 

Newaygo 

Shiawassee. 

Oakland. 

Tuscola. 

Oceana. 

Washtenaw. 

Ogemaw. 

Wayne. 

Osceola. 

Wexford. 

Oscoda. 

§  1040.3  Route  dii- 

position. 

“Route  disposition”  means  a  delivery, 
either  directly  or  through  any  distribu¬ 
tion  facility  (including  a  delivery  by  a 
vendor  or  sale  from  a  plant  or  plant 
store)  of  any  fluid  milk  product  classi¬ 
fied  as  Class  I  milk  to  a  wholesale  or  re¬ 
tail  outlet  other  than  a  delivery  to  any 
milk  or  filled  milk  plant. 

§  1040.4  [Reserved] 

§  1040.3  Distributing  plant. 

“Distributing  plant”  means  a  plant  in 
which  milk  approved  by  any  duly  consti¬ 
tuted  regulatory  agency  for  fluid  con¬ 
sumption  in  the  marketing  area  Is  proc¬ 
essed  or  packaged  and  from  which  there 
is  route  disposition  of  fluid  milk  products 
in  consiuner-type  packages  or  dispenser 
units  in  the  marketing  area. 

§  1040.6  Supply  plant. 

“Supply  plant”  means  a  plant  in  which 
milk  approved  by  any  duly  constituted 
regulatory  agency  for  fluid  consumption 
in  the  marketing  area  is  assembled  and 
either  processed  or  shipped  in  the  form 
of  a  bulk  fluid  milk  product  to  another 
milk  processing  plant.  Such  supply  plant 
shall  be  equipped  with  stationary  holding 
facilities. 

§  1040.7  Pool  plant. 

Except  as  provided  in  paragraph  (c) 
of  this  section,  “pool  plant”  means: 

(a)  A  distributing  plant,  from  which 
total  route  disposition  except  filled  milk, 
during  the  month  or  during  either  of  the 
2  months  immediately  preceding  is  not 
less  than  50  percent  of  receipts  of  pro¬ 
ducer  milk  and  fluid  milk  products,  ex¬ 
cept  filled  milk,  from  supply  plants  and 
cooperative  associations  pursuant  to 
5  1040.9(c). 

(b)  A  supply  plant  w'hich  during  the 
month  meets  one  of  the  performance  re¬ 
quirements  specified  in  subparagraphs 

(1),  (2),  or  (3)  of  this  paragraph  and 
any  applicable  call  percentage:  Provided. 
That  all  supply  plants  which  are  oper¬ 
ated  by  one  handler,  or  all  the  supply 
plants  for  which  a  handler  is  responsible 
for  meeting  the  performance  require¬ 
ments  of  this  paragraph  (b)  under  a 
marketing  agreement  certified  to  the 
market  administrator  by  both  parties, 
may  be  considered  as  a  unit  for  the  pur¬ 
pose  of  meeting  the  performance  re¬ 
quirements  of  subparagraphs  (1),  (2),  or 
(3)  of  this  paragraph  upon  written  notice 
to  the  market  administrator  specifying 
the  plants  to  be  c<msidered  as  a  unit  and 
the  period  during  which  such  considera- 


ti<Hi  shall  apply.  Such  notice  and  notice 
of  any  change  in  designation,  shall  be 
furnished  on  or  before  the  fifth  working 
day  following  the  month  to  which  the 
notice  applies.  In  any  months  of  April 
through  September  a  unit  shall  not  con¬ 
tain  any  plant  which  was  not  qualified 
under  this  paragraph  either  individually 
or  as  a  member  of  a  unit  during  the  pre- 
nous  October  through  March. 

(1)  A  plant  from  which  the  milk 
moved  during  the  month  to  a  distribut¬ 
ing  plant(s)  qualified  under  paragraph 

(a)  of  this  section  is  not  less  than  40 
percent  or  the  call  percentage,  whichever 
is  higher,  in  any  month  Octol^r  through 
March,  and  30  percent  or  the  call  per¬ 
centage,  w’hichever  is  higher,  in  any 
month  April  through  September,  of  the 
following  net  quantity:  Subtract  from 
the  monthly  receipts  of  Grade  A  milk  at 
the  plant  (including  receipts  of  a  handler 
described  in  §  1040.9(c),  (i)  any  receipts 
by  transfer  or  diversion  from  another 
plant,  and  (ii)  any  milk  utilized  by  the 
handler  operating  the  plant  qualifying 
pursuant  to  this  paragraph  for  his  own 
Class  I  disposition  in  consumer  pack¬ 
ages.  If  such  plant  has  meet  the  required 
percentage  during  each  of  the  months  of 
October  through  March,  it  shall  remain 
qualified  under  this  subparagraph  for 
each  of  the  following  months  of  April 
through  September  during  which  it  meets 
any  announced  call  percentage. 

(2)  A  plant  operated  by  a  cooperative 
association  w'hich  supplies  distributing 
plants  qualified  under  paragraph  (a)  of 
this  section,  either  by  shipment  from 
such  supply  plant  or  by  direct  delivery 
from  the  farm,  (i)  not  less  than  one-half 
of  its  total  member  producer  milk  in  the 
current  month,  or  (ii)  if  such  plant  were 
qualified  under  this  subparagraph  in  each 
of  the  preceding  13  months,  not  less  than 
one-half  of  its  total  member  producers’ 
milk  for  the  second  through  the  13th 
preceding  months,  except  that  in  either 
case  an  announced  call  percentage  ex¬ 
ceeding  50  percent  in  the  current  month 
must  be  met. 

(3)  A  plant  located  in  the  marketing 
area  operated  by  a  cooperative  associa¬ 
tion,  which  plant  has  been  a  pool  plant 
for  12  consecutive  mcmths  but  is  not 
otherwise  qualified  under  this  paragraph, 
on  meeting  the  following  conditions: 

(i)  The  cooperative  has  a  marketing 
agreement  with  another  cooperative 
whose  members  deliver  at  least  50  per¬ 
cent  of  their  milk  during  the  month 
directly  to  distributing  plant(s)  qualified 
imder  paragraph  (a)  of  this  section;  and 

(ii)  The  aggregate  monthly  quantity 
supplied  by  both  such  cooperatives  to 
such  distributing  plants  either  by  ship¬ 
ment  from  the  cooperative’s  plant  or  by 
direct  delivery  from  farms  is  not  less 
than  50  percent  or  the  call  percentage, 
whichever  is  higher,  of  the  combined 
total  of  their  member  producer  milk  de¬ 
liveries  during  the  month. 

(4)  On  written  request  by  the  handler 
or  cooperative  for  the  nonpool  status  of 
any  plant  automatically  qualified  as  a 
pool  plant  imder  this  paragraph  April 
through  September,  made  to  the  market 


administrator  prior  to  the  beginning  of 
any  month  during  such  period,  the  plant 
shfiJl  be  a  nonpool  plant  for  such  month 
and  thereafter  until  it  requalifies  under 
subi>aragraph  (1)  of  this  paragraph  on 
the  basis  of  actual  shipments  therefrom. 
To  requalify  as  a  pool  plant  under  sub- 
paragraph  (2)  or  (3)  of  this  paragraph 
or  on  unit  bsusis,  such  plant  must  first 
have  met  the  shipping  requirements  of 
subparagraph  (1)  of  this  paragraph  for 
6  consecutive  months. 

(c)  The  term  “pool  plant”  shall  not 
apply  to  the  following  plants: 

( 1 )  A  producer-handler  plant ; 

(2)  An  exempt  plant;  and 

(3)  A  plant  or  facility  at  which  during 
the  month  milk  is  fully  subject  to  the 
classification,  pricing,  and  payment  pro¬ 
visions  of  another  order  issued  pursuant 
to  the  Act  and  a  greater  volume  of  fluid 
milk  products,  except  filled  milk,  is  dis¬ 
posed  of  from  such  plant  as  route  dis¬ 
position  in  the  marketing  area  and  to 
pool  plants  regulated  pursuant  to  such 
other  order  than  is  so  dispiosed  of  in  the 
Southern  Michigan  marketing  area.  A 
handler  operating  such  plant  shall  be  ex¬ 
empt  for  such  month  from  all  provi¬ 
sions  of  this  part  except  §§  1040.30(d), 
1040.71(b),  and  1000.5  of  this  chapter. 

§  1040.8  Nonpool  plant. 

“Nonpool  plant”  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  “Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  class  pricing 
and  pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  under  this  or  any  other  Fed¬ 
eral  order  issued  pursuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant”  means  a  nonpool  plant  that  is 
neither  an  other  order  plant,  a  producer- 
handler  plant  nor  an  exempt  plant  and 
from  which  there  is  route  disposition  in 
consumer-type  packages  or  dispenser 
units  in  the  marketing  area  during  the 
month. 

(d)  “Unregulated  supply  plant”  means 
a  nonpool  plant  that  is  neither  an  other 
order  plant  nor  a  producer-handler 
plant  and  from  which  a  fluid  milk  prod¬ 
uct  is  shipped  during  the  month  to  a 
pool  plant. 

(e)  “Exempt  plant”  means  a  plant, 
other  than  a  plant  described  in  para¬ 
graph  (b)  of  this  section,  located  outside 
the  marketing  area  from  which  there  is 
route  disposition  within  the  marketing 
area  but  from  which  the  route  disposi¬ 
tion  wholly  or  partly  within  the  market¬ 
ing  area  averages  less  than  600  pounds 
per  day  for  the  month,  and  from  which 
no  milk  is  transferred  to  other  handlers. 
Only  S5  1040.32  and  1000.5  of  this  chap¬ 
ter  shall  apply  to  an  exempt  plant. 

§  1040.9  Handler. 

“Handler”  means: 

(a)  Any  person  who  operates  a  pool 
plant; 
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(b)  Any  cooperative  association  with 
respect  to  producer  millc  diverted  in  ac¬ 
cordance  with  §  1040.13  for  the  account 
of  such  associatkm; 

(c)  Any  cooperative  association  with 
respect  to  milk  of  its  member  producers 
which  is  delivered  directly  from  the 
farm  to  the  pool  plant  of  another  han¬ 
dler  in  a  tank  truck  owned,  operated  by. 
or  imder  contract  to  such  cooperative  as¬ 
sociation  for  the  account  of  such  co¬ 
operative  association  (such  milk  shall  be 
considered  as  having  been  received  by 
such  cooperative  association  at  a  loca¬ 
tion  identical  to  that  of  the  pool  plant 
to  which  it  is  delivered) ; 

(d)  Any  person  who  operates  a  par¬ 
tially  regulated  distributing  plant; 

(e)  Any  producer-handler;  and 

(f)  Any  person  in  his  capacity  as  the 
operator  of  an  other  order  plant  from 
which  fluid  milk  products  are  distributed 
on  routes  in  the  marketing  area  or 
shipped  to  a  pool  plant. 

§  1040.10  PrtMlurrr-liandlor. 

“Producer-handler”  means  a  person 
who; 

(a)  Operates  a  dairy  farm  and  a  milk 
plant  from  which  there  is  route  disposi¬ 
tion  in  the  marketing  area  and  who  re¬ 
ceived  fluid  milk  products  only  from  his 
own  production  or  by  transfer  from  a 
pool  plant  and  no  milk  products  other 
than  fluid  milk  products  for  reconstitu¬ 
tion  into  fluid  milk  products;  and 

(b)  Provides  proof  that:  (1)  The  care 
and  management  of  all  dairy  animals 
and  other  resources  necessary  to  produce 
the  entire  volume  of  fluid  milk  products 
handled  (excluding  receipts  by  transfer 
from  a  pool  plant) ;  and  (2)  the  opera¬ 
tion  of  the  processing  business  is  the 
personal  enterprise  and  risk  of  such 
person. 

§  1040.11  (KrM-rvedl 
§  1040.12  I’rtMlucrr. 

“Producer”  means  any  person,  other 
than  a  producer -handler  imder  any  Fed¬ 
eral  order,  who  produces  milk  approved 
by  any  duly  constituted  regulatory 
agency  for  fluid  consumption  in  the 
marketing  area,  which  is  moved  to  a  pool 
plant  or  diverted  pursuant  to  S  1040.13 
from  a  pool  plant  to  another  plant.  The 
term  shall  include  such  a  person  with 
respect  to  milk  diverted  to  a  pool  plant 
from  an  other  order  plant  (unless  desig¬ 
nated  for  Class  III  use)  during  any 
month  in  which  the  quantity  diverted  is 
greater  than  the  quantity  of  milk  physi¬ 
cally  received  from  such  person  at  the 
plant  from  which  diverted  and  such  milk 
is  exempt  from  the  pooling  provisions  of 
the  other  order. 

§  1040.1.3  IVmliicfr  milk. 

“Producer  milk”  means  all  skim  milk 
and  butterfat  contained  in  milk: 

(a)  Received  from  producers  at  a  pool 
plant  or  by  a  cooperative  association  In 
its  capacity  as  a  handler  pursuant  to 
5  1040.9(c);  and 

(b)  Diverted  to  a  nonpool  plant  (except 
a  producer-handler  plant)  by  the  opera¬ 
tor  of  a  pool  plant  or  a  cooperative  asso- 
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elation  as  a  handler  pursuant  to  §  1040.9 
<b)  subject  to  the  following  conditions: 

( 1 )  In  any  month  that  less  than  6  days’ 
production  of  a  producer  is  deUvered  to 
pool  plants  the  quantity  of  milk  of  the 
producer  diverted  during  the  month  shall 
not  be  producer  milk. 

(2)  In  any  month  of  October  through 
March,  the  quantity  of  milk  of  any  pro¬ 
ducer  diverted  to  nonpool  plants  that 
exceeds  the  quantity  of  such  producer’s 
milk  physically  received  at  pool  plants, 
as  measured  by  days  of  production,  shall 
not  be  producer  milk.  Hie  days  of  pro¬ 
duction  last  diverted,  which  exceed  the 
days  of  production  received  at  pool  plants 
shall  not  be  producer  milk. 

(3)  Milk  which  is  subject  to  pooling 
under  another  Federal  order,  shall  not 
be  producer  milk. 

§  1040.14  Ollier  soiirro  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  rep¬ 
resented  by: 

(a)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  any 
source  other  than  producers,  handlers 
described  in  §  1040.9(c),  or  pool  plants; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specifled  in 
§  1040.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products  and  products  specified  in 
5  1040.40(b)(1))  from  any  source  (in¬ 
cluding  those  products  produced  at  the 
plant)  which  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  the  plant  during  the  month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1040.40(b)  (1) )  for 
which  the  handler  fails  to  establish 
disposition. 

§1010.15  Fluid  milk  pruducl. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “fluid  milk  products” 
means  any  of  the  following  products  in 
fluid  or  frozen  form : 

( 1 )  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  buttermilk,  filled  milk,  and  milk¬ 
shake  and  ice  milk  mixes  containing 
less  than  20  percent  total  solids,  includ¬ 
ing  any  such  products  tliat  are  flavored, 
cultured,  modified  with  added  nonfat 
milk  solids,  concentrated  (if  in  a  con¬ 
sumer-type  package),  or  reconstituted; 
and 

(2)  Any  milk  product  not  specifled  in 
subparagraph  (1)  of  this  paragraph  or 
in  §  1040.40  (b)  or  (c)(1)  (i)  through 
(viii)  if  it  contains  by  weight  at  least  80 
percent  water  and  6.5  percent  nonfat 
milk  solids  and  less  than  9  percent  but¬ 
terfat  and  20  percent  total  solids. 

(b)  The  term  “fluid  milk  product” 
shall  not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened) ,  evaporated  or  con¬ 
densed  skim  milk  (plain  or  sweetened), 
formulas  especially  prepared  for  infant 
feeding  or  dietary  use  that  are  packaged 
in  hermetically  sealed  glass  or  all-metal 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  wrhey;  and 
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(2)  Tlie  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

§  1040.16  Fluid  cream  produrl. 

“Fluid  cream  product”  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture  (in¬ 
cluding  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9  per¬ 
cent  or  more  butterfat,  with  or  without 
the  addition  of  other  ingredients. 

§  1040.17  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids) ,  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product;  and  con¬ 
tains  less  than  6  percent  nonmilk  fat  (or 
oil) . 

§  1040.18  ('.ouperutive  us.soeiutiun. 

“Cooperative  association”  means  any 
cooperative  marketing  association  of 
producers,  which  the  Secretary  deter¬ 
mines,  after  application  by  the  associa¬ 
tion: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  act  of  Congress  of  Febru¬ 
ary  18,  1922,  as  amended,  known  as  the 
“Capper- Volstead  Act”; 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  is  engaged 
in  making  collective  sales  or  marketing 
milk  or  its  products  for  its  members;  and 

(c)  To  have  all  of  Its  activities  under 
the  control  of  its  members. 

§  1040.19  Call  percenlagr. 

“Call  percentage”  means  the  monthly 
percentage  computed  by  the  market  ad¬ 
ministrator  as  follows; 

(a)  Estimate  the  aggregate  pounds  of 
Class  I  milk  utilization,  except  filled  milk, 
for  the  month  including  an  additional  15 
percent  thereof  as  an  operating  margin, 
at  pool  distributing  plants; 

(b)  Subtract  therefrom  the  estimated 
pounds  of  milk  which  wdll  be  received  at 
pool  distributing  plants  during  the  month 
directly  from  producers’  farms  and  from 
cooperative  associations  pursuant  to 
§  1040.9(c) ; 

(c)  Divide  any  plus  balance  of  esti¬ 
mated  Class  I  milk,  except  filled  milk,  re¬ 
maining  by  the  estimated  receipts  of 
producer  milk  for  the  month  at  the  sup¬ 
ply  plants; 

(d)  The  announcement  of  the  call  per¬ 
centage  sliall  be  made  on  or  before  the 
1st  day  of  the  month  to  which  it  apphes 
and  shall  set  forth  the  data  on  which  the 
estimates  of  Class  I  utilization  and  pro¬ 
ducer  milk  supplies  are  based,  together 
with  appropriate  explanatory  comments 
on  the  computations  involved;  and 

(e)  The  market  administrator  may  re¬ 
duce  the  call  percentage  at  any  time  dur¬ 
ing  the  month  If  he  determines  that  more 
milk  than  Is  needed  for  Class  I  use  is  be¬ 
ing  delivered  to  pool  distributing  plants. 
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Any  such  reduction  shall  not  result  in  a 
percentage  requirement  less  than  40  In 
any  month  October  through  March. 

§  1040.20  Reload  point. 

“Reload  point”  means  a  location  at 
which  milk  moved  from  a  farm  in  a  tank 
truck  is  transferred  directly  to  another 
tank  truck  and  commingled  with  other 
milk  before  entering  a  plant.  A  reload 
operation  on  the  premises  of  a  plant  shall 
be  considered  a  part  of  the  plant 
operation. 

Handler  Reports 

§  1040.30  Reports  of  receipts  and  utili¬ 
zation. 

On  or  before  the  fifth  working  day 
after  the  end  of  each  month,  each  han¬ 
dler  shall  report  for  such  month  to  the 
market  administrator,  in  the  detail  and 
on  the  forms  prescribed  by  the  market 
administrator,  as  follows; 

(a)  ‘  Each  handler  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk,  includ¬ 
ing  producer  milk  diverted  by  the  han¬ 
dler  from  the  pool  plant  to  other  plants; 

(2)  Receipts  of  milk  from  handlers  de¬ 
scribed  in  §  1040.9(c) ; 

(3)  Receipts  of  fluid  milk  products  and 
fluid  cream  products  from  other  pool 
plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  §  1040.40(b) 
(1) ;  and 

(6)  The  utilization  or  disposition  of 
all  milk,  filled  milk,  and  milk  products 
required  to  be  reported  pimsuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports  required 
by  paragraph  (a)  of  this  section.  Receipts 
of  milk  that  would  have  been  producer 
milk  if  the  plant  had  been  fuUy  regu¬ 
lated  shall  be  reported  in  lieu  of  producer 
milk.  Such  report  shall  show  also  the 
quantity  of  any  reconstituted  skim  milk 
in  route  disposition  in  the  marketing 
area. 

(c)  Each  handler  described  in  §  1040.9 
(b)  and  (c)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers:  and 

(2)  The  utilization  or  disposition  of 
all  such  receipts. 

(d)  Each  handler  not  specified  in  para¬ 
graphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  his  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

§  1040.31  Payroll  reports. 

(a)  On  or  before  the  20th  day  after 
the  end  of  each  month,  each  handler  de¬ 
scribed  in  §  1040.9  (a),  (b),  and  (c) 
shall  report  to  the  market  administrator 
his  producer  payroll  for  such  month, 
in  the  detail  prescribed  by  the  market 
administrator,  showing  for  each  pro¬ 
ducer; 


(1)  His  name  and  address; 

(2)  The  total  potmds  of  milk  received 
from  such  producer; 

(3)  The  average  butterfat  content  of 
such  milk;  and 

(4)  The  price  per  hundredweight,  the 
gross  amount  due,  the  amount  and  na¬ 
ture  of  any  deductions,  and  the  net 
amount  paid. 

(b)  Each  handler  operating  a  par¬ 
tially  regulated  distributing  plant  who 
elects  to  make  payment  pursuant  to 
§  1040.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for  re¬ 
ports  required  by  paragraph  (a)  of  this 
section. 

§  1040.32  Other  reports.  ♦ 

(a)  Each  handler  described  in  §  1040.9 
(a) ,  (b) ,  and  (c)  shall  report  to  the  mar¬ 
ket  administrator  on  or  before  the  fifth 
working  day  after  the  end  of  the  month, 
the  aggregate  quantities  of  base  milk,  ex¬ 
cess  milk,  and  milk  to  be  paid  for  either 
at  the  tmiform  or  adjusted  uniform  price. 

(b)  In  addition  to  the  reports  required 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion  and  §§  1040.30  and  1040.31,  each 
handler  and  each  operator  of  an  exempt 
plant  shall  report  such  other  information 
as  the  market  administrator  deems  nec¬ 
essary  to  verify  or  establish  such  person’s 
obligation  under  the  order. 

(c)  When  a  holiday  prevents  normal 

business  activities  on  any  day  except 
Sunday  during  the  first  15  days  of  the 
month,  those  of  the  dates  specified  in 
§§  1040.30,  1040.62,  1040.71,  1040.72, 

1040.73,  1040.76,  1040.85,  and  1040.86 
which  follows  such  holiday  shall  be  post¬ 
poned  by  the  number  of  days  lost  as  a 
result  of  such  holiday. 

Classification  of  Milk 
§  1040.40  Classciii  of  utilization. 

Except  as  provided  in  §1040.42,  all  skim 
milk  and  butterfat  required  to  be  re¬ 
ported  by  a  handler  pursuant  to  §  1040.30 
shall  be  classified  as  follows: 

(a)  Class  I  milk.  Except  as  provided  in 
paragraph  (c)  of  this  section.  Class  I 
milk  shall  be  all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product:  and 

(2)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Except  as  provided 
in  paragraph  (c)  of  this  section.  Class  II 
milk  shall  be  all  skim  milk  and  butter¬ 
fat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  or  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt. 
Any  product  specified  in  this  subpara¬ 
graph  that  is  modified  by  the  addition 
of  nonfat  milk  solids  shall  be  Class  II 
milk  in  an  amount  equal  only  to  the 
weight  of  an  equal  volume  of  an  un¬ 
modified  product  of  the  same  nature  and 
butterfat  content; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  subparagraph  (1)  of  this  paragraph; 
and 


(3)  Used  to  produce  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd  cot¬ 
tage  cheese. 

(c)  Class  III  milk.  Class  HI  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd  cot¬ 
tage  cheese) ; 

(ii)  Butter,  plastic  cream,  frozen 
cream,  and  anhydrous  milkfat; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Milk  shake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(v)  Custards,  puddings,  and  pancake 
mixes; 

(Vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers; 

(vii)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package,  evaporated  or  condensed  skim 
milk  (plain  or  sweetened)  in  a  consumer- 
type  package,  and  any  concentrated  milk 
product  in  bulk,  fluid  form; 

(viii)  Any  product  containing  6  per¬ 
cent  or  more  nonmilk  fat  (or  oil)  except 
those  products  specified  in  paragraph 
(b)  (1)  of  this  section;  and 

(ix)  Any  product  that  is  not  a  fluid 
milk  product  and  that  is  not  specified  in 
subdivisions  (i)  through  (viii)  of  this 
subparagraph  or  in  paragraph  (b)  of  this 
section ; 

(2)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing  estab¬ 
lishment  (other  than  a  milk  or  filled  milk 
plant)  at  which  food  products  (other 
than  milk  products  and  filled  milk)  are 
processed  and  from  which  there  is  no  dis¬ 
position  of  fluid  milk  products  or  fluid 
cream  products  other  than  those  re¬ 
ceived  in  consumer-type  packages; 

(3)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(4)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(5)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)  of  this 
section  that  are  dumped  by  a  handler  if 
the  market  administrator  is  notified  of 
such  dumping  in  advance  and  is  given 
the  opportimity  to  verify  such  disposi¬ 
tion; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  modified  product  speci¬ 
fied  in  paragraph  (b)(1)  of  this  section 
that  is  in  excess  of  the  quantity  of  skim 
milk  in  such  product  that  was  included 
within  the  fluid  milk  product  definition 
or  classified  as  Class  II  milk,  as  the  case 
may  be;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1040.41(a)  to  the  receipts  specified  in 
§  1040.41(a)(2)  and  in  shrinkage  speci¬ 
fied  in  §  1040.41  (b)  and  (c). 

§  1040.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
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handler  pursuant  to  §  1040.30,  the  market 
administrator  shall  determine  the  fol¬ 
lowing: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  to  the  respective  quantities 
of  skim  milk  and  butterfat: 

(1)  In  the  receipts  specified  in  para¬ 
graph  (b)  (1)  through  (6)  of  this  section 
on  which  shrinkage  is  allowed  pursuant 
to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  f.uid  milk  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursu¬ 
ant  to  paragraph  (a)  of  this  section  to 
the  receipts  specified  in  subparagraph  (1) 
of  such  paragraph  that  is  not  in  excess 
of: 

( 1 )  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant) ; 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  ir  milk  re¬ 
ceived  from  a  handler  described  in 
§  1040.9(c)  and  in  milk  diverted  to  such 
plant  from  another  pool  plant,  except 
that  in  either  case  if  the  operator  of  the 
plant  to  which  the  milk  is  delivered  pur¬ 
chases  the  milk  on  the  basis  of  weights 
determined  by  farm  bulk  tank  calibration 
and  butterfat  tests  bulk  tank  samples, 
the  applicable  percentage  imder  this  sub- 
paragraph  shall  be  2  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such  mUk 
on  the  basis  of  weights  determined  by 
farm  bulk  tank  calibration  and  butter¬ 
fat  tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  subparagraph  shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fiuid 
milk  products  received  by  transfer  from 
other  pool  plants ; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fiuid 
milk  products  received  from  other  order 
plants,  excluding  milk  received  by  diver¬ 
sion  and  the  quantity  for  which  Class  n 
or  Class  III  classification  is  requested  by 
the  operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  imregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  in  classification 
is  requested  by  the  handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  milk 
transferred  to  other  plants  that  is  not 
in  excess  of  the  respective  amounts  of 
skim  milk  and  butterfat  to  which  per¬ 
centages  are  applied  in  subparagraphs 

(1),  (2),  (4),  (5),  and  (6)  of  this  para¬ 
graph;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a  coopera¬ 
tive  association  is  the  handler  pursuant 
to  S  1040.9  (b)  or  (c)  but  not  in  excess 


of  0.5  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  such  milk.  If 
the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  by 
farm  bulk  tank  calibration  and  butter¬ 
fat  tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  paragraph  for  the  cooperative  asso¬ 
ciation  shall  be  zero. 

§  1040.42  C'.Iassifiralion  of  Iran^fcrs  and 

divrrHionK. 

(a)  Transfers  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat  trans¬ 
ferred  or  diverted  in  the  form  of  a  fluid 
milk  product  or  a  bulk  fluid  cream  prod¬ 
uct  from  a  pool  plant  to  another  pool 
plant  except  as  provided  in  §  1040.43(d) 
shall  be  classified  as  Class  I  milk  imless 
the  operators  of  both  plants  request  the 
same  classification  in  another  class.  In 
either  case  the  classification  of  such 
transfers  or  diversions  shall  be  subject  to 
the  following  conditions: 

(1)  The  skim  milk  or  butterfat  clas¬ 
sified  in  each  class  shall  be  limited  to  the 
amount  of  skim  milk  and  butterfat,  re¬ 
spectively,  remaining  in  such  class  at 
the  transferee-plant  or  divertee-plant 
after  the  computations  pursuant  to 
§  1040.44(a)  (12)  and  the  corresponding 
step  of  5  1040.44(b) ; 

( 2 )  If  the  transferor-plant  or  divertor- 
plant  received  during  the  month  other 
source  milk  to  be  allocated  pursuant  to 
S  1040.44(a)  (7)  or  the  corresp<mding 
step  of  S  1040.44(b) ,  the  skim  milk  or 
butterfat  so  transferred  or  diverted  shall 
be  classified  so  as  to  allocate  the  least 
possible  Class  I  utilization  to  such  other 
source  milk;  and 

(3)  If  the  transferor-handler  or  di¬ 
vertor-handler  received  during  the 
month  other  source  milk  to  be  allocated 
pursuant  to  5  1040.44(a)  (11)  or  §  1040.44 
(a)  (12)  or  the  corresponding  steps  of 
$  1040.44(b) ) ,  the  skim  milk  or  butterfat 
so  transferred  or  diverted  up  to  the  total 
of  the  skim  milk  and  butterfat,  respec¬ 
tively,  in  such  receipts  of  other  source 
milk,  shall  not  be  classified  as  Class  I 
milk  to  a  greater  extent  than  would  be 
the  case  if  the  other  source  milk  had 
been  received  at  the  transferee-plant  or 
divertee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of 
a  fluid  milk  product  or  a  bulk  fluid  cream 
product  frmn  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the  fol¬ 
lowing  manner.  Such  classification  shall 
apply  only  to  the  skim  milk  or  butterfat 
that  is  in  excess  of  any  receipts  at  the 
pool  plant  from  the  other  order  plant  of 
skim  milk  and  butterfat,  respectively,  in 
fluid  milk  products  and  bulk  fluid  cream 
products,  respectively,  that  are  in  the 
same  category  as  described  in  subpara¬ 
graph  (1),  (2),  or  (3)  of  this  paragi'aph; 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  imder  the  other  order; 

(2)  If  transferred  in  bulk  form,  clas¬ 
sification  shall  be  in  the  classes  to  which 
allocated  under  the  other  order  (includ¬ 
ing  allocation  under  the  conditions  set 
forth  In  subparagraph  (3)  of  this  para¬ 
graph)  ; 


(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers,  or  di¬ 
versions  in  bulk  form  shall  be  classified 
as  Class  n  or  Class  m  to  the  extent  of 
such  utilization  available  for  such  clas¬ 
sification  pursuant  to  the  allocation  pro¬ 
visions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or  diver¬ 
sions  were  allocated  under  the  other 
order  is  not  available  to  the  market  ad¬ 
ministrator  for  the  purpose  of  establish¬ 
ing  classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  subject 
to  adjustment  when  such  information  is 
available; 

(5)  For  the  purposes  of  this  para¬ 
graph,  if  the  other  order  provides  for  a 
different  number  of  classes  of  utilization 
than  is  provided  for  under  this  part,  skim 
milk  or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk  prod¬ 
ucts  shall  be  classified  as  Class  I  milk, 
and  skim  milk  or  butterfat  allocated  to 
the  other  classes  shall  be  classified  as 
Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid 
milk  product  that  is  transferred  to  an 
other  order  plant  is  not  defined  as  a  fluid 
milk  product  imder  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1040.40. 

(c)  Transfers  to  producer -handlers. 
Skim  milk  or  butterfat  transferred  in 
the  following  forms  from  a  pool  plant 
to  a  producer-handler  under  this  or  any 
other  Federal  order  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  fluid  milk  product:  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market  administra¬ 
tor,  if  transferred  in  the  form  of  a  bulk 
fluid  cream  product.  For  this  purpose, 
the  producer-handler’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III,  chall  be 
assigned  to  the  extent  possible  to  his  re¬ 
ceipts  of  skim  milk  and  butterfat,  re¬ 
spectively,  in  bulk  fluid  cream  products, 
pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be  classi¬ 
fied: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk  prod¬ 
uct;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in  (a) 
and  (b)  of  this  subdivision  are  met, 
transfers  or  diversions  in  bulk  form  shall 
be  classified  on  the  basis  of  the  assign¬ 
ment  of  the  nonpool  plant’s  utilization 
to  its  receipts  as  set  forth  in  subdivisions 
(ii)  through  (vlii)  of  this  subparagraph : 

(a)  The  transferor-liandler  or  di¬ 
vertor-handler  claims  such  classification 
in  his  report  of  receipts  and  utilization 
filed  pursuant  to  §  1040.30  for  the  month 
within  which  such  transaction  occurred; 
and 
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(b)  The  nonpool  plant  operator  main¬ 
tains  books  and  records  showing  the 
utilization  of  all  skim  milk  and  butterfat 
received  at  such  plant  which  are  made 
available  for  verification  purposes  if  re¬ 
quested  by  the  market  administrator: 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from 
the  nonpool  plant  and  transfers  of  pack¬ 
aged  fluid  milk  products  from  such  non¬ 
pool  plant  to  plants  fully  regulated  there¬ 
under  shall  be  assigned  to  the  extent  pos¬ 
sible  in  the  following  sequence: 

(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants; 

(b)  Pro  rata  to  any  remaining  imas- 
signed  receipts  of  packaged  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant  from 
pool  plants;  and 

(d)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  bulk  fluid  milk  prod¬ 
ucts  at  such  nonpool  plant  from  other 
order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any  re¬ 
maining  unassigned  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants  and  other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such  trans¬ 
fers  to  the  regulated  plant  exceed  re¬ 
ceipts  of  fluid  milk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant,  shall  be  assigned  to  the 
extent  possible  in  the  following  sequence : 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from  pool 
plants;  and 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  fluid  milk  products  at 
such  nonpool  plant  from  other  order 
plants; 

(V)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence; 

(a)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market  ad¬ 
ministrator  determines  constitute  regu¬ 
lar  sources  of  Grade  A  milk  for  such  non¬ 
pool  plant;  and 

(b)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator  deter¬ 
mines  constitute  regular  sources  of  Grade 
A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned  re¬ 
ceipts  of  fluid  milk  products  at  the  non¬ 
pool  plant  from  pool  plants  and  other 
order  plants  shall  be  assigned,  pro  rata 
among  such  plants,  to  the  extent  pos¬ 
sible  first  to  any  remaining  Class  I  utili¬ 
zation,  then  to  Class  III  utilization,  and 
then  to  Class  II  utilization  at  such  non¬ 
pool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 


the  extent  possible  first  to  any  remain¬ 
ing  Class  in  utilization,  then  to  any 
remaining  Class  II  utilization  and  then 
to  Class  I  utilization  at  such  nonpool 
plant;  and 

(viii)  In  determining  the  nonpool 
plant’s  utilization  for  piuposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products  trans¬ 
ferred  from  such  nonpool  plant  to  a 
plant  not  fully  regulated  under  any  Fed¬ 
eral  milk  order  shall  be  classified  on  the 
basis  of  the  second  plant’s  utilization  us¬ 
ing  the  same  assignment  priorities  at  the 
second  plant  that  are  set  forth  in  this 
subparagraph. 

§  1040.43  General  elassification  rules. 

In  determining  the  classification  of 
producer  milk  pmsuant  to  §  1040.44,  the 
following  rules  shall  apply: 

(a)  Each  month  the  market  adminis¬ 
trator  shall  correct  for  mathematical 
and  other  obvious  errors  all  reports  filed 
pursuant  to  §  1040.30  and  shall  compute 
the  pounds  of  skim  milk  and  butterfat, 
respectively,  in  each  class  in  accordance 
with  §§  1040.40,  1040.41,  and  1040.42. 

(b)  If  any  of  the  water  contained  in 
the  milk  from  which  a  product  is  made 
is  removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are 
to  be  considered  under  this  part  as  used 
or  disposed  of  by  the  handler  shall  be 
an  amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids; 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1040.9  (b)  or 

(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant  oper¬ 
ated  by  such  cooperative  association:  and 

(d)  Milk  in  bulk  delivered  by  a  co¬ 
operative  association  as  a  handler  under 
§  1040.9(c)  or  from  the  pool  plant  of  a 
cooperative  association  to  a  handler’s 
pool  plant  shall  be  classified  according  to 
use  or  disposition  by  the  latter  handler 
and  the  value  thereof  at  the  class  prices 
shall  be  included  in  his  value  of  milk 
t  ursuant  to  §  1040.60. 

§  1040.44  Cla«si(iration  of  proiluoer 
milk. 

For  each  month  the  market  adminis¬ 
trator  shall  determine  the  classification 
of  producer  milk  of  each  handler  by  allo¬ 
cating  the  handler’s  receipts  of  skim  milk 
and  butterfat  to  his  utilization  as  follows: 

(a)  Skim  milk  shall  be  allocated  in 
the  following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  in  shrinkage  specified  in  §  1040.41 
(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 


(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  re¬ 
ceived  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  subparagraph  (7)  (vi)  of  this 
paragraph,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts:  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1040.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Except  for  the  first  month  that  a 
pool  plant  is  subject  to  this  subpara¬ 
graph,  subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products  specified 
in  §  1040.40(b)  (1)  that  were  in  inventory 
at  the  beginning  of  the  month  in  pack¬ 
aged  form,  but  not  in  excess  of  the 
poimds  of  skim  milk  remaining  in  Class 
II; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream  prod¬ 
uct)  that  is  used  to  produce,  or  added  to 
(excluding  the  quantity  of  such  skim  milk 
that  was  classified  as  Class  m  milk  pur¬ 
suant  to  §  1040.40(c)  (6) ),  any  product 
specified  in  §  1040.40(b),  but  not  in  ex¬ 
cess  of  the  pounds  of  skim  milk  remain¬ 
ing  in  Class  II ; 

(7)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  beginning 
with  Class  III,  the  pounds  of  skim  milk 
in  each  of  the  following: 

(i)  Other  source  milk  (except  that  re¬ 
ceived  in  the  form  of  a  fluid  milk  prod¬ 
uct)  and  packaged  inventory  at  the  be¬ 
ginning  of  the  month  of  products  speci¬ 
fied  in  §  1040.40(b)  (1)  that  was  not  sub¬ 
tracted  pursuant  to  subparagraphs  (4), 
(5),  and  (6)  of  this  paragraph; 

(ii)  Receipts  of  fluid  milk  products  (ex¬ 
cept  filled  milk)  for  which  Grade  A  cer¬ 
tification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
imder  this  or  any  other  Federal  milk 
order: 

(V)  Receipts  of  reconstituted  skim  milk 
in  filled  milk  from  an  unregulated  supply 
plant  that  were  not  subtracted  pursuant 
to  subparagraph  (2)  of  this  paragraph: 
and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Fed¬ 
eral  milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that  re¬ 
constituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant; 

(8)  Subtract  in  the  order  specified  be¬ 
low  from  the  poimds  of  skim  milk  re¬ 
maining  in  Class  n  and  Class  III,  in  se¬ 
quence  beginning  with  Class  HI: 
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(i)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an  un¬ 
regulated  supply  plant  that  were  not  sub¬ 
tracted  pursuant  to  subparagraphs  (2) 
and  (7)  (v)  of  this  paragraph  for  which 
the  handler  requests  a  classification 
other  than  Class  I,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  n  and  Class  III  combined ; 

(ii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an  im- 
regulated  supply  plant  that  were  not 
subtracted  pursuant  to  subparagraphs 

(2).  (7)  (V) ,  and  (8)  (1)  of  this  paragraph 
which  are  in  excess  of  the  poimds  of  skim 
milk  determined  by  subtracting  from 
125  percent  of  the  pounds  of  skim 
milk  remaining  in  Class  I  at  this  alloca¬ 
tion  step  the  sum  of  the  pounds  of  skim 
milk  in  receipts  of  producer  milk,  milk 
from  a  handler  described  in  §  1040.9(c), 
fluid  milk  products  from  pool  plants  of 
other  handlers,  and  bulk  fluid  milk  prod¬ 
ucts  from  other  order  plants  that  were 
not  subtracted  pursuant  to  subpara¬ 
graph  (7)  (vi)  of  this  paragraph;  and 

(iii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess 
of  bulk  fluid  milk  products  transferred 
or  diverted  to  such  plant  and  that  were 
not  subtracted  pursuant  to  subparagraph 
(7)  (vi)  of  this  paragraph,  if  Class  II 
or  Class  m  classification  Is  requested 
by  the  operator  of  the  other  order  plant 
and  the  handler,  but  not  in  excess  of 
the  poimds  of  sUm  milk  remaining  in 
Class  n  and  Class  ni  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Cfiass  HI,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  9  1040.40(b)  (1)  in 
Inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
subparagraph  (5)  of  this  paragraph; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  in  the  r>ounds  of 
skim  milk  subtracted  pm*suant  to  sub- 
paragraph  (1)  of  this  paragraph; 

(11)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  pro  rata  to 
the  total  pounds  of  skim  milk  remaining 
In  Class  I  and  in  Class  II  and  Class  III 
combined  at  this  allocation  step,  with 
the  quantity  prorated  to  Class  II  and 
Class  III  combined  being  subtrated  first 
from  Class  III  and  then  from  Class  n, 
the  pounds  of  skim  milk  in  receipts  of 
fluid  milk  products  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  subparagraphs  (2),  (7)(v) 
and  (8)  (i)  and  (ii)  of  this  paragraph 
and  that  were  not  offset  by  transfers  or 
diversions  of  fluid  milk  products  to  the 
same  unregulated  supply  plant  from 
which  fluid  milk  products  to  be  allocated 
at  this  step  were  received; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  the  pounds  of  skim 
milk  in  receipts  of  bulk  fluid  milk  prod¬ 
ucts  from  an  other  order  plant  that  are 
in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
subparagraphs  (7)(vi)  and  (8)  (iii)  of 
this  paragraph: 


(i)  Subject  to  the  provisions  of  sub¬ 
division  (ii)  of  this  subparagraph,  such 
subtraction  shall  be  pro  rata  to  the 
pounds  of  skim  milk  in  Class  I  and  in 
Class  II  and  Class  ni  combined,  with 
the  quantity  prorated  to  Class  II  and 
Class  III  combined  being  subtracted 
first  from  Class  III  and  then  from  Cfiass- 
n,  with  respect  to  whichever  of  the  fol¬ 
lowing  quantities  represents  the  lower 
proportion  of  Class  I  milk; 

(a)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as  an¬ 
nounced  for  the  month  pursuant  to 
§  1040.45(a) ;  or 

(b)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this  alloca¬ 
tion  step;  and 

(ii)  Should  the  proration  pursuant  to 
subdivision  (1)  of  this  subparagraph  re¬ 
sult  in  the  total  pounds  of  skim  milk  that 
are  to  be  subtracted  at  this  allocation 
step  from  Class  II  and  Class  III  com¬ 
bined  exceeding  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III,  the 
pounds  of  such  excess  shall  be  subtracted 
from  the  pounds  of  skim  milk  remaining 
in  Class  I; 

( 13 )  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  and 
bulk  fluid  cream  products  from  another 
pool  plant  according  to  the  classification 
of  such  products  pursuant  to  §  1040.42 

(a) ;  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk 
and  milk  received  pursuant  to  9  1040.43 
(d),  subtract  such  excess  from  the 
pounds  of  skim  milk  remaining  in  each 
class  in  series  beginning  with  Class  m. 
Any  amoimt  so  subtracted  shall  be  known 
as  "overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining 
in  each  class  after  the  computations  pur¬ 
suant  to  9  1040.44(a)  (14)  and  the  cor¬ 
responding  step  of  9  1040.44(b). 

§  1040.45  Market  aflininisirator's  reports 
and  annoiineenienls  eonrorning  clas- 
«ii(iralion. 

The  market  administrator  shall  make 
the  following  reports  and  announce¬ 
ments  concerning  classification; 

(a)  Whenever  required  for  the  pur¬ 
pose  of  allocating  receipts  from  other 
order  plants  pursuant  to  9  1040.44(a) 

(12)  and  the  corresponding  step  of 
9  1040.44(b),  estimate  and  publicly  an¬ 
nounce  the  utilization  (to  the  nearest 
whole  percentage)  in  each  class  during 
the  month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose. 

(b)  Report  to  the  market  adminis¬ 
trator  of  the  other  order,  as  soon  as 
possible  after  the  report  of  receipts  and 
utilization  for  the  month  is  received  from 
a  handler  who  has  received  fluid  milk 


products  or  bulk  fluid  cream  products 
from  an  other  order  plant,  the  class  to 
which  such  receipts  are  allocated  pur¬ 
suant  to  9  1040.44  on  the  basis  of  such 
report,  and,  thereafter,  any  change  in 
such  allocation  required  to  correct  errors 
disclosed  in  the  verification  of  such 
report. 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products 
to  an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the  receiving 
handler,  and,  as  necessary,  any  changes 
in  such  allocation  arising  from  the  veri¬ 
fication  of  such  report. 

Class  Prices 
§  1040.50  Class  prires. 

Subject  to  the  provisions  of  §  1040.52. 
the  class  prices  for  the  month  per  hun¬ 
dredweight  of  milk  containing  3.5  per¬ 
cent  butterfat  shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.60. 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  Class  ni  price  plus  15  cents. 

(c)  Class  III  price.  The  Class  in  price 
shall  be  the  basic  formula  price,  but  not 
to  exceed  an  amount  computed  as 
follows : 

(1)  Multiply  by  4.2  the  simple  average 
of  the  wholesale  selling  prices  (using 
the  midpoint  of  any  price  range  as  one 
price)  of  Grade  A  (92 -score)  bulk  butter 
per  pound  at  Chicago,  as  reported  by 
the  Department  for  the  month. 

(2)  Multiply  by  8.2  the  weighted  aver¬ 
age  of  carlot  prices  per  pound  of  nonfat 
dry  milk  solids,  spray  process,  for  human 
consumption,  f .o.b.  manufacturing  plants 
in  the  Chicago  area,  as  published  for  the 
period  from  the  26th  day  of  the  pre¬ 
ceding  month  through  the  25th  day  of 
the  current  month  by  the  Department; 
and 

(3)  From  the  sum  of  the  results  ar¬ 
rived  at  imder  subparagraphs  (1)  and 
(2)  of  this  paragraph  subtract  48  cents, 
and  round  to  the  nearest  cent. 

§  1040.51  Basic  formula  price. 

The  “basic  formula  price”  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as  reported 
by  the  Department  for  the  month,  ad¬ 
justed  to  a  3.5  percent  butterfat  basis 
and  rounded  to  the  nearest  cent.  For 
such  adjustment,  the  butterfat  differen¬ 
tial  (rounded  to  the  nearest  one-tenth 
cent)  per  one-tenth  percent  butterfat 
shall  be  0,12  times  the  simple  average  of 
the  wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one  price) 
of  (3rade  A  (92 -score)  bulk  butter  per 
pound  at  Chicago,  as  reported  by  the  De¬ 
partment  for  the  month.  For  the  purpose 
of  computing  the  Class  I  price,  the  result¬ 
ing  price  shall  be  not  less  than  $4.33. 

§  1040.52  Plant  location  adjiiiilnicnls 
for  liandlcri). 

(a)  For  producer  milk  received  at  a 
pool  plant  and  classified  as  Cla.ss  I  milk 
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\i  ithout  movement  In  bulk  to  another 
pool  plant  and  for  which  a  location  ad¬ 
justment  is  applicable,  the  Class  I  price 
computed  piirsuant  to  S  1040.50(a)  shall 
be  reduced  pursuant  to  subparagraph  (1) 
or  (2)  of  this  paragraph  on  the  basis  of 
the  applicable  rate  per  hundredweight 
for  the  location  of  such  plant. 

(1)  Zone  rates.  For  a  plant  located 
within  the  following  described  territory, 
including  the  cities  located  therein,  the 
applicable  zone  rates  shall  be  as  follows: 

Michigan  Counties 

ZONE  I — NO  ADJUSTMENTS 

Genesee.  Monroe. 

Lenawee.  Oakland. 

Macomb.  Wayne. 

Bay  (except  Gibson.  Mount  Forest.  Pin¬ 
conning.  Garfield,  and  Fraser  Townships). 

Saginaw  (except  Jonesfield.  Richland. 
Lakefield.  Fremont.  Marion.  Brant.  Chapin. 
Brady.  Chesaning.  and  Mi^ile  Grove  Town¬ 
ships). 

St.  Clair  (except  Berlin.  Riley.  Mussey.  Em¬ 
mett,  Lynn,  Brockway,  Greenwood,  Grant, 
and  Burtcbvllle  Townships) . 

Washtenaw  (except  Manchester,  Bridge- 
water,  Sharon,  Freedom,  Sylvan,  Lima,  Lyn¬ 
don,  and  Dexter  Townships). 

ZONE  n — 3  CENTS 

Ingham.  Livingston. 

Jackson. 

Washtenaw  (all  the  townships  excluded 
from  Zone  I). 

ZONE  ni — 5  CENTS 

Arenac.  Isabella. 

Clinton.  Lapeer. 

Eaton.  Midland. 

Gladwin.  Sanilac. 

Gratiot.  Shiawassee. 

Huron.  Tuscola. 

Bay  (all  the  townships  excluded  from  Zone 
I). 

"  Ionia  (except  Otlsco,  Orleans,  Keene, 
Easton.  Boston,  Berlin,  CampbeU,  and  Odessa 
Townships). 

Montcalm  (except  Reynolds,  Winfield, 
Cato,  Belvldere,  Pierson,  Maple  VaUey,  Pine, 
Douglass,  Montcalm.  Sidney,  Eureka,  and 
Falrplaln  Townships). 

Saginaw  (all  the  townships  excluded  from 
Zone  I). 

St.  Clair  (all  the  townships  excluded  from 
Zone  I). 

ZONE  IV — 7  CENTS 

Barry.  Kalamazoo. 

Branch.  Kent. 

Calhoun.  Mecosta. 

Hillsdale.  Bt.  Joseph. 

Allegan  (all  the  townships  excluded  from 
Zone  V). 

Ionia  (au  the  townships  excluded  from 
Zone  m). 

Montcalm  (all  the  townships  excluded  from 


Zone  ni). 

ZONE  V — 9  CENTS 

Berrien. 

Newaygo. 

Cass. 

Oceana. 

Clare. 

Ogemaw. 

Iosco. 

Osceola. 

Lake. 

OttawsL 

Mason. 

Roscommon. 

Missaukee. 

Muskegon. 

Van  Buren. 

Allegan  (except  the  townships  of  Dorr, 
Gunplain,  Hopkins,  Leighton,  Martin,  Otsego, 
Watson,  and  Wayland). 


ZONE  VI — 12  CENTS 

Alcona.  Manistee. 

Crawford.  Oscoda. 

Grand  Traverse.  Wexford. 

Kalkaska. 

ZONE  Vn — 15  CENTS 

Alpena.  Emmet. 

Antrim.  Leelanau. 

Benzie.  Montmorency. 

Charlevoix.  Otsego. 

Cheboygan.  Presque  Isle. 

(2)  Mileage  rate.  For  any  plant  at  a 
location  outside  the  territory  specified  in 
the  preceding  subparagraph  (1)  of  this 
paragraph,  the  applicable  adjustment 
rate  per  hundredweight  shall  be  based 
on  the  shortest  highway  distance  between 
the  plant  and  the  nearest  point  in  such 
territory  as  determined  by  the  market 
administrator,  and  shall  be  the  amount 
of  the  zone  differential  applicable  at  such 
point  plus  1  cent  for  each  10  miles  or 
fraction  thereof  from  such  point. 

(b)  For  fluid  milk  products  transferred 
in  bulk  from  a  pool  plant  to  a  pool  plant 
described  in  §  1040.7(a),  the  operator  of 
the  transferee-plant  shall  receive  credit 
at  the  applicable  zone  or  mileage  rate, 
based  on  the  location  of  the  transferor- 
plant.  The  total  volume  on  which  such 
credit  is  computed  shall  be  limited  to  the 
amount  by  which  108  percent  of  Class  I 
disposition  at  the  transferee-plant  Is  in 
excess  of  the  sum  of  receipts  at  such 
plant:  (1)  From  producers,  (2)  from  co¬ 
operative  associations  pursuant  to 
§  1040.9(c),  and  (3)  from  other  order 
plants  and  unregulated  supply  plants 
which  are  assigned  in  Class  I,  such  as¬ 
signment  of  receipts  from  the  transferor- 
plant  to  be  pro  rata  to  receipts  of  fluid 
milk  products  from  all  transferor  pool 
plants. 

(c)  The  Class  I  price  applicable  to 
other  source  milk  s^l  be  adjusted  at 
the  rates  set  forth  in  paragraph  (a)  of 
this  section,  except  that  the  adjusted 
Class  I  price  shall  not  be  less  than  the 
Class  111  price. 

§  1044.53  Annmmrctnent  of  vla««  priro$. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before  the  5th  day 
of  each  month  the  Class  I  price  for  the 
following  month  and  the  Class  n  and 
Class  ni  prices  for  the  preceding  month. 

§  1010.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for  com¬ 
puting  class  prices  or  for  other  purposes 
is  not  available  as  prescribed  in  this  part, 
the  market  administrator  shall  use  a 
price  or  pricing  constituent  determined 
by  the  Secretary  to  be  equh’alent  to  the 
price  or  pricing  constituent  that  is  re¬ 
quired. 

Uniform  Prices 

§  1040.60  Handler's  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the  uni¬ 
form  price,  the  market  administrator 
determine  for  each  month  the 
value  of  milk  of  each  handler  with  re¬ 
spect  to  each  of  his  pool  plants  and  of 
each  handler  described  in  S  1040.9  (b) 
and  (c)  as  follows: 


(a)  Multiply  the  pounds  of  producer 
milk  and  milk  received  pursuant  to 
§  1040.43(d)  in  each  claiss  as  determined 
pursuant  to  $  1040.44  by  the  applicable 
class  prices  and  add  the  resulting 
amotmts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage  sub¬ 
tract^  from  each  class  pursuant  to 
§  1040.44(a)  (14)  and  the  corresponding 
step  of  §  1040.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1040.74,  that  are 
applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  ni  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
n  price,  as  the  case  may  be,  for  the  cur¬ 
rent  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted 
from  Class  I  and  Class  II  pursuant  to 
§  1040.44(a)  (9)  and  the  corresponding 
step  of  §  1040.44(b); 

(d)  Add  the  amoimt  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  ni  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  pur¬ 
suant  to  $  1040.44(a)  (7)  (i)  through  (Iv) 
and  the  corresponding  step  of  §  1040.44 
(b),  excluding  receipts  at  bulk  fluid 
cream  products  from  an  other  order 
plant; 

(e)  Add  the  amotmt  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor  plant  and  the  Class 
m  price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1040.44(a)  (7)  (v)  and 
(vi)  and  the  corresponding  step  of 
§  1040.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  1  price  applicable 
at  the  location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1040.44(a)  (11)  and 
the  corresponding  step  of  §  1040.44(b), 
excluding  such  skim  milk  and  butterfat 
In  receipts  of  bulk  fluid  milk  products 
from  an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
imder  any  Federal  milk  order  is  clas¬ 
sified  and  priced  as  Class  I  milk  and  is 
not  used  as  an  offset  for  any  other  pay¬ 
ment  obligation  under  any  order;  and 

(g)  For  the  1st  month  that  this  para¬ 
graph  is  effective  with  respect  to  han¬ 
dlers  regulated  under  this  part  during  tlie 
preceding  month,  subtract  the  amount 
obtained  from  multiplying  the  difference 
between  the  Class  I  price  for  the  preced¬ 
ing  month  applicable  at  the  location  of 
the  pool  plant  and  the  Class  m  price  for 
the  preceding  month  by  the  hundred¬ 
weight  of  skim  milk  and  butterfat  in  any 
fluid  milk  product  or  product  specified  in 
S  1040.40(b)  that  was  in  the  plant’s  in¬ 
ventory  at  the  end  of  the  preceding 
month  and  classified  as  Class  I  milk. 
For  the  first  month  that  this  paragraph 
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is  effective  with  respect  to  handlers  reg¬ 
ulated  under  Part  1043  during  the  pre¬ 
ceding  month,  subtract  the  amoimt 
obtained  from  multiplying  the  difference 
between  the  Class  II  price  and  the  Class 
III  price  for  the  preceding  month  by  the 
hundredweight  of  skim  milk  and  butter- 
fat  in  any  fluid  milk  product  or  product 
specified  in  §  1040.40(b)  that  was  in  the 
plant’s  Inventory  at  the  end  of  the  pre¬ 
ceding  month  and  classified  as  Class  II 
milk. 

§  1010.61  Conipiilulion  of  uniform 
prirCH  for  milk  and  oxrrss  milk 

(incliidinis'  uniform  price  and  ad< 
justed  uniform  price). 

For  each  month  the  market  adminis¬ 
trator  shall  compute: 

(a)  The  3.5-percent  value  of  all  milk 
by: 

(1)  Combining  into  one  total  the 
values  computed  pursuant  to  §  1040.60 
for  all  handlers  who  filed  the  reports 
prescribed  by  §  1040.30  for  the  month 
and  who  made  the  payments  pursuant 
to  §  1040.71  for  the  preceding  month; 

(2)  Adding  the  aggregate  of  the  values 
of  the  applicable  location  adjustments 
pursuant  to  S  1040.75(a)(1);  and 

(3)  Adding  not  less  than  one-half  of 
the  imobligated  balance  in  the  producer- 
settlement  fund. 

(b)  A  uniform  price  as  follows: 

(1)  Divide  the  aggregate  value  com¬ 
puted  pursuant  to  paragraph  (a)  of  this 
section  by  the  sum  of  the  following: 

(1)  The  total  hundredweight  of  pro¬ 
ducer  milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1040.60(f) ;  and 

(2)  Subtract  not  less  than  six  nor 
more  than  7  cents  from  the  price  com¬ 
puted  pursuant  to  paragraph  (a)  of  this 
section. 

(c)  An  adjusted  imiform  price  for  the 
purpose  of  payments  pursuant  to 
§  1040.92(c)  by  deducting  from  the  uni¬ 
form  price  computed  pursuant  to  para¬ 
graph  (b)  of  this  section  25  percent  of 
the  difference  between  the  uniform  price 
and  the  excess  milk  price,  rounded  to  the 
nearest  cent. 

(d)  The  excess  milk  price  which  shall 
be  the  Class  III  price  pursuant  to 
§  1040.50(c). 

(e)  A  uniform  price  for  ba.se  milk  as 
follows: 

( 1 )  Multiply  the  total  pounds  of  excess 
milk  for  the  month  by  the  excess  milk 
price; 

(2)  Multiply  the  total  amount  of  milk 
to  be  paid  for  at  the  uniform  price  pur¬ 
suant  to  §  1040.92  (d)  and  (e)  (2)  by  the 
uniform  price  for  the  month; 

(3)  Multiply  the  total  amount  of  milk 
to  be  paid  for  at  the  adjusted  uniform 
price  pursuant  to  §  1040.92(c)  by  the  ad¬ 
justed  imiform  price  for  the  month; 

(4)  Subtract  the  total  values  arrived 
at  in  subparagraphs  (1),  (2),  and  (3)  of 
this  paragraph  and  §  1040.71(a)  (2)  (ii) 
from  the  total  3.5-percent  value  of  all 
producer  milk  arrived  at  in  paragraph 
(a)  of  this  section; 

(5)  Divide  the  resultant  value  by  the 
total  hundredweight  of  base  milk;  and 


(6)  Subtract  not  less  than  6  cents  nor 
more  than  7  cents.  The  resultant  hun¬ 
dredweight  price  shall  be  the  uniform 
price  of  base  milk  of  3.5-percent  butter- 
fat  content. 

§  1010.62  Announmiient  of  uniform 
prices  unil  butterfut  diffcrenlial. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before: 

(a)  The  5th  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  11th  day  after  the  end  of  each 
month  the  uniform  price,  the  adjusted 
uniform  price,  the  price  for  base  milk, 
and  the  price  for  excess  milk. 

Payments  for  Milk 
§  1010.70  Proclucer-sctllcnienl  fund. 

The  market  administrator  shall  estab¬ 
lish  and  maintain  a  separate  fund  known 
as  the  “producer-settlement  fund,”  into 
which  he  shall  deposit  all  payments  made 
by  handlers  pursuant  to  §§  1040.71, 
1040.76,  and  1040.77  and  out  of  which 
he  shall  make  all  payments  due  handlers 
pursuant  to  §§  1040.72  and  1040.77. 

§  1010.71  Payments  to  the  producer- 
sctllemont  fund. 

(a)  On  or  before  the  13th  day  after 
the  end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  by  which  the  amount 
specifleti  in  subparagraph  (1)  of  this 
paragraph  exceeds  the  amount  specified 
in  subparagraph  (2)  of  this  paragraph: 

(1) (i)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1040.60;  or 

(ii)  In  the  case  of  a  cooperative  asso¬ 
ciation  which  is  a  handler,  the  value,  at 
the  uniform  price  for  base  milk,  of  milk 
delivered  to  other  handlers  pursuant  to 
§  1040.43(d). 

(2)  The  sum  of: 

(i)  The  value  of  such  handler’s  re¬ 
ceipts  of  producer  milk  as  specified  In 
§  1040.73  excluding  any  applicable  loca¬ 
tion  adjustment  pursuant  to  §  1040.75(a) 
(2)  and  (3);  and 

(ii)  The  value  at  the  uniform  price 
applicable  at  the  location  of  the  plant 
from  which  received  of  other  source  milk 
for  which  a  value  is  computed  pursuant 
to  §  1040.60(f). 

(b)  On  or  before  the  25th  day  after 
the  end  of  the  month  each  handler  who 
operated  an  other  order  plant  that  was 
regulated  during  such  month  under  an 
order  providing  for  individual-handler 
pooling  shall  pay  to  the  market  adminis¬ 
trator  an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  in  route 
disposition  from  such  plant  in  the  mar¬ 
keting  area  which  was  allocated  to  Class 
I  at  such  plant.  If  there  is  such  route 
disposition  from  such  plant  in  marketing 
areas  regulated  by  two  or  more  market¬ 
wide  pool  orders,  the  reconstituted  skim 
milk  allocated  to  Class  I  shall  be  pro¬ 
rated  to  each  order  according  to  such 
route  disposition  in  each  marketing  area; 
and 

(2)  Compute  the  value  of  the  recon¬ 
stituted  skim  milk  assigned  in  subpara¬ 


graph  (1)  of  this  paragraph  to  route  dis¬ 
position  in  this  marketing  area  by  mul¬ 
tiplying  the  quantity  of  such  skim  milk 
by  the  difference  between  the  Class  I 
price  under  this  part  that  is  applicable 
at  the  location  of  the  other  oriler  plant 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price. 

§  1010.72  Payments  from  the  prodin’er- 
settlement  fund. 

On  or  before  the  14th  day  after  the 
end  of  each  month  the  market  admin¬ 
istrator  shall  pay  to  each  handler  the 
amount,  if  any,  by  which  the  amount 
computed  pursuant  to  §  1040.71(a)  (2) 
exceeds  the  amount  computed  pursuant 
to  §  1040.71(a)  (1) .  The  market  admin¬ 
istrator  shall  offset  any  payment  due  any 
handler  against  payments  due  from  such 
handler.  If  the  balance  in  the  producer- 
settlement  fund  is  insufficient  to  make  all 
payments  to  all  handlers  pursuant  to  this 
paragraph,  the  market  administrator 
shall  reduce  uniformly  such  payments 
and  shall  complete  such  payments  as  soon 
as  the  necessary  funds  become  available. 

§  1040.73  Payments  to  prodiieers  and  to 
cooperative  associations. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  on  or  before  the  15th 
day  of  each  month,  each  handler  (except 
a  cooperative  association)  shall  pay  each 
producer  for  milk  received  from  him  dur¬ 
ing  the  preceding  month,  not  less  than  an 
amount  of  money  computed  by  multiply¬ 
ing  the  total  pounds  of  such  milk  by  the 
applicable  uniform  prices  computed  pur¬ 
suant  to  §  1040.61  adjusted  by  the  loca¬ 
tion  and  butterfat  differentials  pursuant 
to  §§  1040.75  and  1040.74,  respectively, 
less  the  payment  made  pursuant  to  para¬ 
graph  (d)  of  this  section  and  any  proper 
deductions  authorized  by  the  producer. 
If  by  such  date  such  handler  has  not  re¬ 
ceived  full  payment  for  such  month  pur¬ 
suant  to  §  1040.72  he  may  reduce  such 
payments  uniformly  per  hundredweight 
for  all  producers,  by  an  amount  not  in 
excess  of  the  per  hundredweight  reduc¬ 
tion  in  payment  from  the  market  admin¬ 
istrator;  however,  the  handler  shall 
make  such  balance  of  payment  to  those 
producers  to  whom  it  is  due  on  or  before 
the  date  for  making  payments  pursuant 
to  this  paragraph  next  following  that  on 
which  such  balance  of  payment  is  re¬ 
ceived  from  the  market  administrator. 

(b)  Upon  receipt  of  a  written  request 
from  a  cooperative  association  which  the 
Secretary  determines  is  authorized  by  its 
members  to  collect  payment  for  their 
milk  and  receipt  of  a  written  promise  to 
reimburse  the  handler  the  amount  of  any 
actual  loss  incurred  by  him  because  of 
any  improper  claim  on  the  part  of  the 
association,  each  handler  shall  pay  to  the 
cooperative  association  on  or  before  the 
second  day  prior  to  the  end  of  the  month 
an  amoimt  equal  to  the  payments  au¬ 
thorized  pursuant  to  paragraph  (d)  of 
this  section,  and  on  or  before  the  13th 
day  of  each  month,  in  lieu  of  payments 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion,  an  amount  equal  to  the  gross  sum 
due  for  all  such  milk  received  from  cer¬ 
tified  members,  less  amounts  owing  by 
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each  member-producer  to  the  handler 
for  supplies  purchased  from  him  on  prior 
written  order  or  as  evidenced  by  a  de¬ 
livery  ticket  signed  by  the  producer. 

(1)  Each  handler  shall  submit  to  the 
cooperative  association  wTitten  informa¬ 
tion  on  or  before  the  sixth  working  day 
of  each  month  which  shows  for  each 
such  member-producer: 

(1)  The  total  pounds  of  milk  received 
from  him  during  the  preceding  month; 

(ii)  The  total  pounds  of  butterf at  con¬ 
tained  in  such  milk; 

(iii)  The  niunber  of  days  on  which 
milk  was  received;  and 

(iv)  The  amounts  ^^ithheld  by  the 
handler  in  payment  for  supplies  sold ; 

(2)  A  copy  of  each  such  request, 
promise  to  reimburse  and  certified  list 
of  members  shall  be  filed  simultaneously 
with  the  market  administrator  by  the 
association  and  shall  be  subject  to  veri¬ 
fication  at  his  discretion,  through  audit 
of  the  records  of  the  cooperative  asso¬ 
ciation  pertaining  thereto.  Exceptions, 
if  any,  to  the  accuracy  of  such  certifica¬ 
tion  by  a  producer  claimed  to  be  a  mem¬ 
ber,  or  by  a  handler  shall  be  made  by 
written  notice  to  the  market  adminis¬ 
trator,  and  shall  be  subject  to  his  deter¬ 
mination;  and 

(3)  The  foregoing  payment  and  the 
submission  of  information  pursuant  to 
subparagraph  (1)  of  this  paragraph, 
shall  be  made  with  respect  to  milk  of 
each  producer  whom  the  cooperative  as¬ 
sociation  certifies  is  a  member,  which  is 
received  on  and  after  the  first  day  of  the 
month  next  following  receipt  of  such  cer¬ 
tification  through  the  last  day  of  the 
month  next  preceding  receipt  of  notice 
from  the  cooperative  association  of  a 
termination  of  membership  or  until  the 
original  request  is  rescinded  in  writing 
by  the  association. 

(c)  On  or  before  the  13th  day  after 
the  end  of  each  month,  each  handler 
shall  pay  a  cooperative  association,  which 
is  a  handler  with  respect  to  milk  received 
by  him  from  a  pool  plant  operated  by 
such  cooperative  association,  or  by  bulk 
tank  delivery  pursuant  to  §  1040.9(c), 
not  less  than  an  amount  computed  by 
multiplying  the  imiform  price  for  base 
milk  subject  to  the  location  adjustment, 
if  any,  applicable  at  the  transferee- 
plant  as  provided  by  5  1040.75  and  the 
butterfat  differential  provided  by 
§  1040.74  by  the  total  hundredweight  of 
milk  received  by  such  handler  from  the 
cooperative  association. 

(d)  On  or  before  the  last  day  of  each 
month  for  producer  milk  received  during 
the  first  15  days  of  the  month  at  not  less 
than  the  Class  III  milk  price  for  the 
preceding  month. 

§  1010.74  Biitlerfat  di(r«'renlial. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  base  price  and 
excess  price  or  the  uniform  prices  shall 
be  increased  or  decreased,  respectively, 
for  each  one-tenth  percent  butterfat 
variation  from  3.5  percent  by  a  butter¬ 
fat  differential,  rounded  to  the  nearest 
one-tenth  cent,  which  shall  be  0.113  times 
the  simple  average  of  the  wholesale  sell¬ 
ing  prices  (using  the  midix)lnt  of  any 


price  range  as  one  price  )  of  Grade  A  (92- 
score)  bulk  butter  per  pound  at  Chicago, 
as  reported  by  the  Department  for  the 
month. 

§  1010.7!>  Plant  loculiun  adJiiNtmonliii  for 
producers  and  on  non{>ool  milk. 

(a)  Subject  to  the  conditions  of  para¬ 
graph  (b)  of  this  section,  in  making  pay¬ 
ments  to  producers  or  cooperative  asso¬ 
ciations  pursuant  to  §  1040.73  each 
handler: 

(1)  May  deduct  for  base  milk  and 
milk  to  be  paid  for  at  the  uniform  price 
or  adjusted  uniform  price  the  rate  per 
hundredweight  applicable  pursuant  to 
5  1040.52(a)  (1)  or  (2)  for  the  location 
of  the  plant  at  which  the  milk  was  first 
physically  received. 

(2)  Shall  add  not  less  than  4  cents  per 
hundredweight  with  respect  to  milk  re¬ 
ceived  from  producers  and  cooperative 
associations  pursuant  to  §  1040.9(c)  at  a 
pool  plant  located  in  those  townships, 
including  the  cities  located  therein,  of 
Oakland  Coimty  other  than  Royal  Oak 
and  Southfield,  all  in  the  State  of 
Michigan. 

(3)  Shall  add  not  less  than  8  cents 
per  hundredweight  with  respect  to  milk 
received  from  producers  and  cooperative 
associations  pursuant  to  §  1040.9(c)  at  a 
pool  plant  located  within  Wayne  County 
and  the  townships  of  Royal  Oak  and 
Southfield  including  the  cities  located 
therein,  in  Oakland  County,  all  in  the 
State  of  Michigan. 

(b)  When  milk  of  an  individual  pro¬ 
ducer  is  physically  received  at  more  than 
one  location  (including  any  nonpool 
plant)  during  the  month,  the  location 
adjustment  rate  shall  be  the  weighted 
average  (rounded  to  the  nearest  one-half 
cent)  of  the  amounts  computed  for  the 
respective  locations,  except  that  If  65 
percent  or  more  of  such  producer’s  milk 
is  delivered  to  a  plant  or  plants  at  which 
the  same  rate  is  applicable,  such  rate 
shall  be  applicable  to  all  deliveries  of 
such  producer  during  the  month  regard¬ 
less  of  point  of  delivery. 

(c)  For  purposes  of  computation  pur¬ 
suant  to  §§  1040.71  and  1040.72,  the  uni¬ 
form  price  shall  be  adjusted  at  the  rates 
set  forth  in  §  1040.52  applicable  at  the 
location  of  the  nonpool  plant  from  which 
the  other  source  milk  was  received  ex¬ 
cept  that  the  uniform  price  by  such  ad¬ 
justment  shall  not  be  less  than  the  Class 
m  price. 

§  1040.76  I’ayinenls  by  bantlb'r  operat¬ 
ing  a  partially  regulated  di.'^tribiiling 
plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of  the 
month  to  the  market  administrator  for 
the  producer-settlement  fund  the 
amount  computed  pursuant  to  paragraph 

(a)  of  this  section.  If  the  handler  submits 
pursuant  to  §§  1040.30(b)  and  1040.31(b) 
the  information  necessary  for  making  the 
computations,  such  handler  may  elect 
to  pay  in  lieu  of  such  payment  the 
amount  computed  pursuant  to  paragraph 

(b)  of  this  section: 


(a)  The  payment  imder  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations: 

( 1 )  Determine  the  pounds  of  route  dis¬ 
position  in  the  marketing  area  from  the 
partially  regulated  distributing  plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially  reg¬ 
ulated  distributing  plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that  sub¬ 
tracted  under  a  similar  provision  of 
another  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  u.scd  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 

(3)  Subtract  the  poimds  of  reconsti¬ 
tuted  skim  milk  in  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  Multiply  the  remaining  pounds  by 
tlie  difference  between  the  Class  I  price 
and  the  uniform  price,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  (but  not  to 
be  less  than  the  Class  III  price) ;  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  subparagraph  (3) 
of  tills  paragraph  by  the  difference  be¬ 
tween  the  Class  I  price  applicable  at  the 
location  of  the  partially  regulated  dis¬ 
tributing  plant  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price. 

(b)  Tlie  payment  under  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to 
5  1040.60  for  the  partially  regulated  dis¬ 
tributing  plant  if  the  plant  had  been  a 
pool  plant,  subject  to  the  following 
modifications: 

(i)  nuid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be  al¬ 
located  at  the  partially  regulated  dis¬ 
tributing  plant  to  the  same  class  in 
which  such  products  were  classified  at 
the  fully  regulated  plant; 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to 
a  pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  w-hich 
allocated  at  the  fully  regulated  plant. 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plan  .s 
that  are  classified  in  the  corresponcMi  g 
class  pursuant  to  subdivision  (i)  of  tins 
subparagraph.  Any  such  transfers  re¬ 
maining  after  the  above  allocation  which 
are  classified  in  Class  I  and  for  which  a 
value  is  computed  for  the  handler  oper¬ 
ating  the  partially  regulated  distributing 
plant  pursuant  to  §  1040.60  shall  Le 
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priced  at  the  uniform  price  (or  at  the 
weighted  average  price  if  such  is  pro¬ 
vided)  of  the  respective  order  regulat¬ 
ing  the  handling  of  milk  at  the  trans¬ 
feree-plant,  with  such  uniform  price 
adjusted  to  the  location  of  the  nonpool 
plant  (but  not  to  be  less  than  the  lowest 
class  price  of  the  respective  order),  ex¬ 
cept  that  transfers  of  reconstituted  skim 
milk  in  filled  milk  shall  be  priced  at  the 
lowest  class  price  of  the  respective  order; 
and 

(iil)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant 
to  8  1040.60  for  such  handler  shall  in¬ 
clude,  in  lieu  of  the  value  of  other  source 
milk  specified  in  §  1040.60(f)  less  the 
value  of  such  other  source  milk  specified 
in  8  1040.71(a)  (2)  (ii),  a  value  of  milk 
determined  pursuant  to  §  1040.60  for 
each  nonpool  plant  that  is  not  an  other 
order  plant  which  serves  as  a  supply 
plant  for  such  partially  regulated  dis¬ 
tributing  plant  by  making  shipments  to 
the  partially  regulated  distributing  plant 
during  the  month  equivalent  to  the  re¬ 
quirements  of  8  1040.7(b)(1),  EUDject  to 
the  following  conditions: 

(a)  The  operator  of  the  partially  reg¬ 
ulated  distributing  plant  submits  with 
his  reports  filed  pursuant  to  88  1040.30 

(b)  and  1040.31(b)  similar  reports  for 
each  such  nonpool  supply  plant; 

(b)  The  operator  of  such  nonpool  sup¬ 
ply  plant  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  received  at  such  plant 
which  are  made  available  if  requested  by 
the  market  administrator  for  verification 
purposes;  and 

(c)  The  value  of  milk  determined  pur¬ 
suant  to  §  1040.60  for  such  nonpool  sup¬ 
ply  plant  shall  be  determined  in  the  same 
manner  prescribed  for  computing  the 
obligation  of  such  partially  regulatod 
distributing  plant:  and 

(2)  Prom  the  partially  regulated  dis¬ 
tributing  plant's  value  of  milk  computed 
pursuant  to  subparagraph  (1)  of  this 
paragraph,  subtract: 

(i)  Tlie  gross  payments  (adjusted  to 
3.5  percent  butterfat  value  using  the 
butterfat  differential  pursuant  to  8  1040.- 
74)  by  the  operator  of  such  partially 
regulated  distributing  plant  for  milk  re¬ 
ceived  at  the  plant  during  the  month 
that  would  have  been  producer  milk  if 
the  plant  had  been  fully  regulated; 

(ii)  If  subparagraph  (l)(ili)  of  this 
paragraph  applies,  the  gross  payments 
(adjusted  to  3.5  percent  butterfat  value 
using  the  butterfat  differential  pursuant 
to  8  1040.74)  by  the  operator  of  such  non¬ 
pool  supply  plant  for  milk  received  at  the 
plant  during  the  month  that  would  have 
been  producer  milk  if  the  plant  had  been 
fully  regulated;  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of  an¬ 
other  order  under  which  such  plant  Is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  subpara¬ 
graph  (1)  (iil)  of  this  paragraph  applies. 


§  1010.77  Atljusimoiii  of  acrounis. 

Whenever  audit  by  the  market  admin¬ 
istrator  of  any  handler’s  reports,  books, 
records,  or  accounts  discloses  adjust¬ 
ments  to  be  made,  for  any  reason,  which 
result  in  moneys  due: 

(a)  To  the  market  administrator  from 
such  handler; 

(b)  To  such  handler  from  the  market 
administrator;  or 

(c)  To  any  producer  or  cooperative 
association  from  such  handler,  the  mar¬ 
ket  administrator  shall  promptly  notify 
such  handler  of  any  such  amount  due, 
and  payment  thereof  shall  be  made  on  or 
before  the  next  date  for  making  payment 
set  forth  in  the  provisions  under  which 
such  error  occurred,  following  the  fifth 
day  after  such  notice. 

§  1010.78  Charges  on  overdue  aecoiiiils. 

Any  impaid  obligation  of  a  handler  or 
of  the  market  administrator  pursuant  to 
88  1040.71,  1040.77,  1040.85,  and  1040.86, 
shall  be  increased  one-half  of  1  percent 
on  the  first  day  of  the  month  next  fol¬ 
lowing  the  due  date  of  such  obligation 
and  on  the  first  day  of  each  month 
thereafter  until  such  obligation  is  paid. 

Administrative  Assessment  and  Market¬ 
ing  Service  Deduction 

§  10I0.8.>  Assessment  for  order  admin¬ 
istration. 

As  his  pro  rata  share  of  the  expense  of 
administration  of  the  order,  each  han¬ 
dler  (excluding  a  handler  described  in 
§  1040.9(c)  with  respect  to  milk  delivered 
to  pool  plants)  shall  pay  to  the  market 
administrator  on  or  before  the  13th  day 
after  the  end  of  the  month  2  cents  per 
hundredweight,  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with  re¬ 
spect  to: 

(a)  Producer  milk  (including  milk  of 
such  handler’s  own  production) ; 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1040.44(a)  (7)  and 
(11)  and  the  corresponding  steps  of 
8  1040.44(b),  except  such  other  source 
milk  that  is  excluded  from  the  compu¬ 
tation  pursuant  to  §  1040.60  (d)  and  (f ) ; 
and 

(c)  Route  disposition  in  the  market¬ 
ing  area  from  a  partially  regulated  dis¬ 
tributing  plant  that  exceeds  the  skim 
milk  and  butterfat  subtracted  pursuant 
to  8  1040.76(a)  (2). 

§1010.86  Detliiction  for  iiiarkeling 
services. 

(a)  Except  as  set  forth  in  paragraph 
(b)  of  this  section,  each  handler,  in  mak¬ 
ing  payments  pursuant  to  8  1040.73(a) 
for  milk  received  from  each  producer  (in¬ 
cluding  milk  of  such  handler’s  own  pro¬ 
duction)  at  a  plant  not  operated  by  a 
cooperative  as.sociation  of  which  such 
producer  is  a  member,  shall  deduct  5 
cents  per  hundredweight,  or  such  amount 
not  exceeding  5  cents  per  hundredweight 
as  the  Secretary  may  prescribe,  and,  on 
or  before  the  13th  day  after  the  end  of 
each  month,  shall  pay  such  deductions 
to  the  market  administrator.  Such 


moneys  shall  be  used  by  the  market  ad¬ 
ministrator  to  verify  weights,  samples, 
and  tests  of  milk  received  from  producers 
and  to  provide  producers  with  market 
information,  such  services  to  be  per¬ 
formed  by  the  market  administrator  or 
by  an  agent  engaged  by  and  responsible 
to  him; 

(b)  In  the  case  of  producers  whose 
milk  is  received  at  a  plant  not  operated 
by  a  cooperative  association  of  which 
such  producers  are  members,  for  which 
payment  is  not  made  pursuant  to  §  1040.- 
73(b)  or  (c) ,  and  for  whom  a  cooperative 
a.ssociation  is  actually  performing  the 
services  described  in  paragraph  (a)  of 
this  section,  as  determined  by  the  Secre¬ 
tary,  eacl.  handler  shall  make,  in  lieu  of 
the  deductions  specified  in  paragraph 
(a)  of  this  section,  such  deductions  from 
payments  required  pursuant  to  8  1040.73 
as  may  be  authorized  by  such  producers, 
and  pay  such  deductions  on  or  before  the 
13th  day  after  the  end  of  the  month  to 
the  cooperative  association  rendering 
such  services  of  which  such  producers  are 
members. 

Base-Excess  Plan 
§  1040.90  Ba.sc  milk. 

“Base  milk”  means  the  amount  of 
milk  delivered  by  a  producer  each  month 
which  is  not  in  excess  of  his  base  com¬ 
puted  pursuant  to  §  1040.92  multiplied  by 
the  number  of  days  for  which  his  milk 
production  is  delivered  during  the  month. 

§  1010.91  Excess  milk. 

“Excess  milk”  means  milk  delivered  by 
a  producer  each  month  in  excess  of  his 
base  milk. 

§  1010.92  Dcterminulion  of  bu«.o. 

(a)  A  producer  who  delivered  milk  on 
at  least  122  days  during  the  period  Au¬ 
gust  1  through  December  31,  inclusive, 
of  any  year  shall  have  a  base  computed 
by  the  market  administrator  to  be  ap¬ 
plicable,  subject  to  §  1040.94,  for  the  12- 
month  period  beginning  the  following 
February  1,  equal  to  his  daily  average 
milk  deliveries  from  the  date  on  which 
milk  was  first  delivered  in  the  period  to 
the  end  of  such  August  1-December  31 
period:  Provided,  That  a  producer  w'ho 
had  a  base  on  December  1  and  w'hose 
average  of  daily  deliveries  for  the  Au¬ 
gust  1-December  31  period  is  less  than 
such  base  shall  have  a  base  computed  by 
subtracting  from  his  previous  base  any 
amount  by  which  90  percent  of  his  pre¬ 
vious  base  exceeds  such  average  of  daily 
deliveries; 

(b)  A  producer  with  an  established 
base  who  does  not  forfeit  his  base  pur¬ 
suant  to  §  1040.93(c)  but  who  fails  to 
deliver  milk  on  at  least  122  days  of  the 
August  1  through  December  31  period 
shall  have  his  base  for  the  12  months 
beginning  the  following  February  1  com¬ 
puted  by  dividing  the  total  pounds 
shipped  during  the  period  by  122; 

(c)  Except  as  provided  in  paragraphs 

(d)  and  (e)  of  this  section  a  producer 
w'ho  has  no  base  shall  be  paid  until 
February  1  following  the  August-Decem- 
ber  period  within  which  he  establishes  a 
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base  pursuant  to  paragraph  (a)  of  this 
section  at  not  less  than  the  adjusted  uni¬ 
form  price  computed  pursuant  to  S  1040.- 
61(c); 

(d)  Whenever  total  receipts  of  pro¬ 
ducer  milk  by  all  handlers  dining  the 
month  are  less  than  112.5  percent  of  the 
total  Class  I  utilization  of  all  milk  by 
handlers  during  such  month,  all  pro¬ 
ducers  and  cooijerative  associations  shall 
be  paid  not  less  than  the  uniform  price 
for  all  milk  dehvered;  and 

(e)  When  a  plant  first  becomes  a  pool 
plant  any  producer  delivering  to  such 
plant  may; 

(1)  Establish  a  base  on  deliveries  of 
milk  to  such  plant  for  the  preceding  Au- 
gustr-E>ecember  periixl  certified  by  sub¬ 
mission  of  delivery  receipts  or  other  evi¬ 
dence  satisfactory  to  the  market  admin¬ 
istrator:  or 

(2)  Elect  payment  at  not  less  than  the 
uniform  price  computed  pursuant  to 
§  1040.61(b)  until  the  second  February  1, 
after  such  plant  first  became  a  pool 
plant.  Such  election  must  be  made  on  or 
before  the  end  of  the  first  month  for 
which  it  is  effective. 

§  1040.93  Application  of  bases. 

(a)  A  base  shall  apply  to  deliveries  of 
milk  by  the  producer  for  whose  account 
milk  was  delivered  during  the  base  pe¬ 


riod.  and  upon  death  may  be  transferred 
to  a  member  or  members  of  the  deceased 
producer’s  immediate  family; 

(b)  Bases  may  be  transferred  under 
the  following  conditions  upon  written  no¬ 
tice  by  the  holder  of  the  base  to  the  mar¬ 
ket  administrator  on  or  before  the  last 
day  of  the  month  that  such  base  is  to  be 
transferred; 

( 1 )  Upon  retirement  or  entry  into  mili¬ 
tary  sendee  of  a  producer,  the  entire  base 
may  be  transferred  to  a  member  or 
members  of  his  immediate  family; 

(2)  Tv’o  or  more  producers  with  bases 
may  combine  those  bases  upon  the  for¬ 
mation  of  a  bona  fide  partnership  which 
must  define  the  financial  invested  Inter¬ 
est.  financial  and  management  responsi¬ 
bility,  division  of  income  and  expenses, 
and  sharing  of  profits  or  losses;  and 

(3)  Bases  may  be  held  jointly  through 
the  formation  of  a  bona  fide  partnership 
provided  such  base  was  established  by 
the  partnership  in  accordance  with 
§  1040.92  and  if  such  partnership  is  ter¬ 
minated  the  base  may  be  dividecl  among 
the  partners  as  specified  in  writing  to  the 
market  administrator;  and 

(c)  A  producer  who  does  not  deliver 
milk  to  any  handler  for  45  consecutive 
days  shall  forfeit  his  base  except  that 
the  following  producers  may  retain  their 
bases  (Without  loss  for  12  months: 


(1)  A  producer  who  suffers  the  com¬ 
plete  loss  of  his  barn  as  a  result  of  fire 
or  windstorm; 

(2)  A  producer  for  whom  loss  of  50 
percent  or  more  of  the  milk  herd  from 
brucellosis  or  bovine  tuberculosis,  is 
shown  by  evidence  issued  under  State  or 
Federal  authority;  or 

(3)  A  producer  who  is  quarantined 
from  the  market  by  evidence  of  pesticide 
or  herbicide  residue  in  his  milk  supply 
as  evidenced  by  Federal  or  State  au¬ 
thority. 

§  1040.94  Rrliiiqiiishiug  a  base. 

A  producer  notifying  the  market  ad¬ 
ministrator  that  he  relinquishes  his  es¬ 
tablished  base  shall  be  paid  pursuant  to 
the  provisions  of  §  1040.92(c)  beginning 
with  the  first  day  of  the  month  in  which 
such  notification  is  received  by  the  mar¬ 
ket  administrator  until  the  next  Febru¬ 
ary  1. 

§  1040.93  Coniputatiun  of  base. 

The  market  administrator  shall  cal¬ 
culate  a  base  for  each  producer  in  ac¬ 
cordance  with  §  1040.92  and  advise  the 
producer  and  the  handler  receiving  the 
milk  of  such  base. 

[FR  Doc.73-1376  Piled  1-23-73; 8; 46  am] 
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